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Act I of 1872— flee "Evidence Act” * 

„ IX of 1872— See "damages” 67 

„ I»of 1877— flee "Specific Belief Act” 

„ III of 1877— flee "Begiatratlon Act” 

„ XV of 4877— See ‘‘limitation Act” 

„ XVin of 1881— See “ 0. P. Land Bevenne Act” 

„ IV of 1882— flee "Tnnsfer of Pro]^y Act” 

„ XIV of 1882— See “ 'Jodo of Civil Procedure,” 

„ VII of 1889 — See "Succemion Certificate Act,” Sec. 4 ... 167 


Adjustment of a decree — Sec "Code 6f Civil Procedure, Sec- 
tion 267A 188 

Admiaeilility of a document-flee "Begistration Act” ... 75 

Alienation by Hindu father— See "Hindu Lav” 140 A 19 

Appeal — rknt of— See "Code of Civil Procedure” 87 

Appellate Court — See “ Code of Civil Procedure,” Sec. 206 ... 142 


Arbitration Award — ^Begistration of an award — ^An award of 
arbitrators derives its binding force as against the 
parties entirely from their previous submission, and 
their Ba1)sequent signatures in token of consent in 
no way affect the character of the award. It is 
neither more binding npou the parties when signed 
by them nor less binding when they do not sign it. 
It is hiiiding in the former case bccansc it is tho 
judgment of a tribunal to which tho parties had un- 
conditionally submitted before adjudication and not 
hecauSe they have subsequently acknowledged the 
juslici' of the decision. 

There is no provision in the Begistration Act 
requiring that an award of arbitrators shall he 
registered. • 

^ Where arbitrators were appointed to actually 
divule the property and not to nx the extent of the 
slmres of the parties, it was held that they exceeded 
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their authority so far as the of the ezteut of 
the shares was coueerned and tb^t they did not 
make a complete division of tlie property. The 
award was, t^herefore, uot a valid award. 


Ja^iiiiath, Shaiidal as, BAmbnx 95 

Arrears of rent — See “ Ejectment” 121 

Award — See “ Arbitration” . 95 


Bataidar of a landlord — ^Tbc question in this case is whether 
the Defendants llespondeiits W'crc tenants of the land 
which they l^ave been h’olding from the Plaintiff 
Ap])ellant as lataidars. Ilehl that where the land- 
lord himself takes a part in the cultivation, the per- 
son associated with him therein and who gets a 
share of the produce as his remuneration is not ipso 
facto a tonadt. On the other hand where a land- 
lord does not take part in the ciiltivation, but 
merely lets certain land to a person on condition . 
that the latter should deliver tf) the former a pro- 
portionate share of the produce, the person to whom 
the land is let, is a tenant. 

, Khoshal Ohowdhry r/». Nauhu and Ghanashiaui. 117 
Burden of proof — Evidence Act — Where a Plaintiff seeks to 
establish his right to property whidi was attached in 
execution proceedings as that of a judgment-debtor 
after having failed in an attempt to procure the 
removal of tlic attachment in the course of those 
proceedings, lichl that the burden of proof lies upon 
the Plaintiff to prove the payment of the purchase- 
money and possession of the proi)Crty since the 


alleged transfer. 

Dajiba Patel Dinauath and others 81 

See “Hindu Law” 19 


Buried bricks and stones — riglil to — In the absence of any 
special reservation the Maignzar has the same riglits 
over the buried bricks and stones that Government 
would have had, if it had not settled the proi>rietary 


rights in the lands with him. 

Tikarain Sao vh. Jjaldas Rairagi 119 

Charge on undivided projKTty — See “Mortgage” CO 

Chela’s consent unnecessary — Sec “Hindu Law” ' 19 


Code of Civil Procedure — Sections 234, 244, 278, 279, 280, 
281 aud 283 — An objection taken by a person licing 
the representative of the judgment-debtor in the 
course of an execution of »a decree to the effect that 
the proj^icrty attached is his ow'ii property and not 
lield by him as such representative is a matter 
cognizable only under Section 244 of the Code of 
II 
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('ivil Proccdiirc and not the proper subject matter 
of a separate suit under Sections 280, 281 and 288 
of the Civil Procedure Code. 

Vithoba Laxamau vs. Sheoram^nd others 4 

Code of Civil Procedure — Section 562 — Bemand — An order 
of remand under Section 562 of the Code of Civil 
IVoccdnve by an Appellate Court for susecoiid deci- 
sion is illegal if the suit is not disposed of on a 
I»relftninary point so as to exclude evidence of fact 
which was essential to the determinatiun of the 
rights of the parties. 

Deciding a question of fact on insufficient 
grounds and disposing of a suit un a preliminary 
* point arc manifestly not convertible^ terras. 

Dhirajsiug and Bamlal /*«. Mt. Kalo and others. 77 

Sections 107, 66, 486, 120, 177 and 

• 178 — Section 107 of the Civil l^rocedure C\>d« 

applies only in cases where a summons is issued after 
the perusal of the plaint for tlic first appearance of 
the Defendant in person oi^ the date specified for 
tli(? hearing or an order passed at the same time for 
• the personal appearance of the Plaintiff on that date. 

It is not apjilioable in eases where ^a party is sum- 
moned as a witness at. any stage of the proeccdiiigs. 

Sheik Wazir rs, Mt. Phulla 88 

— Section 1 8 — mV vain — Bight of 
appeal — Defendants I and II in this ease mortgaged 
certain property first to the Plaintiff and then to 
Defendants 111 and IV. The Plaintiff sued on tlic 
mortgage deed making the jmisno mortgagees 
Defendants in the suit. Two other persons cluiimd 
to be made parties to tht* suit on the ground among 
others that they had an interest in the property 
mortgaged to the extent of one-half. These persons 
were a(’cordingly iimdc parties ns Defendants V and 
VI. Tlic first Court gave the Plaintiff a decree 
against all Defendants. The otli >nd 6tli Defen- 
dants then appealed and the Plaintiff’s claim was 
dismissed as reganls tlie share of the mortgaged 
projierty which they claimed as their own. Tlie 
Plaintiff did not appeal against the decree of the 
Lower Appellate Court, Imt the 8rd and 4tli Defen- 
dants appealed making the 5th and 6Lh Defendants 
liespondents. TL'Id thaf as Uic Ajqxjllants were not 
bound by the decision, they had no right of appeal- 
ing. held farther that the decision in this suit will 
not be a bar under Section 13 of the Code of Civil 
Ul 
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Procedure to a fresh suit by thexp against the co- 
Defendants. 

Seth Nauheylal vs. Kaluram and others 87 


Code of Civil ProcedurS^Return of plaints by Appellate 
Courts — ^Appellate Courts have power to return 
plaints for presentation in the proper Courts. 

Krishna Rao Buty vs. Raghunath and others ... 105 

Section 257A — ^Adjustment of a 

decree without sauction of Court — A suit iS^ain- 
tniiiable when based on a private agreement made 
out of Court in satisfaction or adjustment of a decree 
without the sanction of the Court. 

Section 257A was intended simply to prohibit 
the enforcement of an agreement of the kind men- 
tioned therein in execution of the decree. 

Mt. Chunna Bai vs. Kamarali and others 18S 

Section 20(5-Amendment of decree- 

Appellatc Court — Where after a decree had been 
confirmed in appeal an application was made to the 
Court of first instance to amend the decree under 
the provisions of Section 206 of Civil Procedure Code» 
on the grouiid that it was not in conformity with the 
judgment, Ml that as the decree to be amended is 
the decree to be executed and as the decree of the 


first Court has been superceded by that of the 
Appellate Court, the latter decree only can be 
amended and it cannot be amended except by the 
Court whicli made it. 

Seth Moriram vs. Paryao Kirar and others 142 

Section 111 22 

Collateral relatives of an ordinary tenant — See Tenancy Act, 

Section 61 116 

Consideration — Sec “ Registration Act” 65 

Copy — Time requisite for obtaining a * 13 

Co-sharer of an ordiniiry tenant — ^e Tenancy Act, Sec. 61— 116 

Custody of minors — See Minors 15 

Dumiigos on account of broach of contract^Seo ** Specific 

performance” 57 

Dasiputra — See “Hindu Law”.,. 1^^ 

Declaration in anticipation of possible fuiuro litigation— >Soo 

Specific Relief Act. ” 1877 51 

Declaration — A suit for a mere — without consequential re- 
lief — See “ Limitation Act” 53 

Decree — ^amendment of — See Codff of Civil Procedure, Sec- 
tion 206 % 142 

——for foreclosure — In a decree for foreclosure of the 
mortgaged property, if the jadgmont-debtor dies 
IV 
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before the decree wea made absolute leaving seve- 
ral represeiitajbives, notice slioald be given to all of 
them before the decree is made absolute. 

Diilpat Bao and others es. Tar^diaiid Marwadi 1 
Decree obtained on document which has ceased to operate — 

See Begistration Act, Sections 47 and 50** 12 

Deduction of time — See Limitation Act, Section 14** 85 

Deed— Ezecutiouaof — See “ Fardanishin woman*” 

Ejectment under >ectioii 72 of the Tenancy Act— lie De- 
fend&nt who was a tenant was ejected under the 
provisions of Sub-section 2 of Section *72 of Act 
IX of 1888 for non-payment of the arrears of rent. 

In the execution of this decree it was contended 
for the Defendant that the ejectment operated as u 
complete satisfaction of the decree for arrenrs. 

Held that the decree for the arrears was not satis- 
fied by the ejectment under Section 72 of the pre- 
sent Tenancy Act. 

Ghnlaram Kesbao ]21 

Enhancemoht of rent — See “ Tenancy Act ’* 71 

Estoppel— Equitable— >eo *M<egistration Act ** Sections 47 

and 50 \ 112 

Evidence Act— See ** Burden of proof” • 81 

Evifleuce Act — See Barden of pfoqf ” 81 

Evidence Act — See ** Registration Act *' 75 

Execution of decree— >oe objection 4 

Failure of the debtor to pay strictly in accordance with the 

agreement — See Interest 7 

Foreclosure— rights of— See “ Redemption ” 28 

Foreclosure of the occupancy tenure with the Mnlguzar’s 

coTiBoiit— See ** Tenancy Act ” 109 

Goods — claim for— delivery; — possession of— When a parf.y 
agrees to deliver 500 tons of firewood a certain 
place on a certain day, he must prove that he had 
that quantity of firewood ready for delivery at that 
place on that day. A finding that ho had not tlmt 
quantity ready at the time and at the place agreed 
upon is fatal to his case. 

Nowrojee Jamsetjoo and others vs, Hormusjeo 27 

Gosains — Joini^ family among— See Hindu Law J 9 

Guardianship — Declaration of— of minor — See “Minor” ... 15 

Guru’s power of alieiintion Sco “ Hindu Law ’* 19 

Hindu Law — See Minors 15 

^Exclusion of a separpted brother of the wliolo 

blood by a reunited brother of the whole blood — 

Under tlie Hindu Law a separated brother of the 
whole blood would be excluded by a reunited bro- 
V 
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thcr of ibc wbolo blood find no tlie. separated sons 
are excluded by the sons of the reunited son. 

Sbeoi'fim deceased vs. Klietri and others 37 

Hindu Law— Conferment of proprietary rights under the— 

Sec *' Proprietary rights ” 40 

See ** Mortgage” 60 

— Widow — Maintenance — A Hindu widow is not, 

during nr state of unchastity, entitled even to a 
starving innintenanco ^ 

Mfe. Rjidbu Mathura 79 

- - Sec “ Self-acquisition of a village” 127 

-Widow— disposal of an occupancy bolding in- 
Ijcirited by her from her husband — Tenancy Act, 
Sections 38 and 48— A Hindu widow has no right 
to dispose, as she pleased, of a holding of which 


she has been recorded fis occupancy tenant if she 
lias inherited it from her husband. The words 
“shall devolve .ms if it were land” in Sections 88 
and 43 of the Tenancy Act imply that the devolu- 
tion is to be regal ted ( subject to the restriction 
'in Section 43 as regards collateral heirs ) by the 
personal la^ of succession which govcniB the persons 


concerned. 

Fukira rs. Hari and. Anandi 135 

J:^ce “ suceesflion of a widow to her son’s occu- 
pancy holding regulated by the” 138- 


alienation by a father of ancestral projxsrty for 

the satisfaction of immoral debts — Proof of immoral 
debts — III a suit by a son to set aside an alienation 
by the father of ancestral property on the ground 
that the alioiiatiou was for the satisfaction of im- 
moral debts, it was Itc/d tliat in cases of this kind 
it is necessary for the son h) prove that the debts 
for tlio satisfaction of which the alienation was, 
made wore incurred for immoral purposes. 

Jawahirsiiig vs. Mobnnlal 140 

-Uasiputra — luhcritauce — The fact of a dasi's 
jinving been previously married does not disqualify 
the son liegotten on her by a Sliudra from inherit- 
ing under the .Hindu Law, 

On the death of the father, the da.sipntra was 
entitled to lialf tlie share of a legitimate .son and if 
the latter pre-deceased the dasiputra without 
leaving male iHSii(\ the dasiputra would take the 
whole estate hy survivorship. * 

A dasi means and includes any unmarried mis- 
tress of a Sbudra class. 

VI 
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A fatlier can not disinherit a dasipntra. 

BajiniO Patel vs, Ptiika Pntel 144 

Hiiida Law — See ‘*Laiid Bevenne Act,” Section. 87 154 


Guru and Chela — Barden of «^roof — confer- 
ment of proprietary rights at Settlement— aliena- 
tion-— MaJgazar and lessee — Proprietnry rights at 
Settlement. Gosains — joint family among Gossidb. 
Gum’s power to alienate — Chela’s consent nuneces- 
sary.* Fraud. Burden of proof. 

In the Province of Nagpur a Maignzar was 
synonymous with a lessee, anti leases were given 
for short periods, tlio rights of a lessee did not ex- 
tend beyond bis lease, and ho could not claim a 
renewal. 

When at Settlement proprietary rights were 
conferred on B who had been recoded Mai- 
gnzar on the death of the late Maignzar 8, 
mainly because of what he ( B ) had done for the 
village — held that thereby R acquit ed the pro- 
prietary right. The property thus obtained was 
surely self acquired. * • 

Joint families arc not found amongst Gosains, 
among whom the family .system does not exist. 

Held that a Guru cAn alienate his property 
without his Chela's consent. In the absence of 
law or custom, there is no reason why the power 
of Guru should bo restricted. 

It is for the party who ]»leadH fraud to prove it 
or to make a very strong yrima facie case before 


the onus can be shifted. 

Vitoba vs, Balgir and others 

Immoral debts — Proof of — See “ Hindu Law ” 14:0 

Inheritance — See “ Hindu Law ” 144 

— ■ See “ Land Revenue Act,” Section 87 154 


entire sum and is not obliged to bring a suit for 
the entire sum. The acceptance of the overdue 
instalments, however, will not bar* the creditor 
from claiming the entire sum due on the debtor’s 
failure to pay a subsequont instalment. 

^alamsing vs, Baiaji and Antn 0 

Instalment bond — W hero a cr^itor obtains an instalniont 
bond with a clause that on failure to pay any ins- 
talinent the eutire sum shall become payable at 
once, lie is at liberty td* accept payment of over- 
dqe instalments and waive his riglit to claim the 
— ■ bond — An instalment bond is either a simple 

instalment bond, without any provision as to the 
YII 
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«xigibility o£ the * whole of the amount in case of 
default, ill which cane it oomea under Article 74 of 
the Iiidinn Limitation Act; or else it » an instal- 
ment bond containing sncli a provision and in that 
case it comej under Article 75 of the same Act. 
Article 75 contemplates a suit for the whole amount 
of the bond and not for whatever balance may re- 
main after the deduction of certain instalments as 
to which default may have been mode. The provi- 
sion of t'he article as to waiver is certainly* meant 
to extend the period of limitation. 

Oulubsa Padamsa vs, Amra 

Interest by way of damages — See ** suit for foreclosure” ... 
——-^Charging higher rate of— than that stipulated 
for— A creditor is entitled to charge a higher rate 
of interest than that stipulated for, in case of 
failure of the debtor to pay strictly in accordance 
with the agreement only on the ground that the 
creditor had incurred loss and was in consequence 
entitled to damages. 

Anandrao Vina^ek es. Jagesliwar Laxman ... 

- t — P laintiff entitled ^to fair—; oomponnd— not a 

penalty — After the date fixed for payment the 
PlaintijBT can not claim nny particular rate of in- 
terest but is entitled dnly to fair interest. 

Eighteen per cent is not in itself an exorbitant 
rate of interest in this part of the country and a 
stipulation that compound interest shall bo paid on 
interest not paid up is not a penalty. 

Jagmhan and Jugal Mohan rs. Tikaitrai 

Invalidity of a deed for want of registering officer’s signa- 
ture — See Registration Act, Section 61 

Joint family among Gosains — See lessee ” 

Jurisdiction of Civil Court — See “sir” 

—See ” Land Revenue Act, ” Sections 136 and 


24 

22 


7 


11 

125 

19 

17 


152 


103 


Landlord and tenant — ^Transfer of Upholding by a tenant- 
possession — ^Tenancy 'Act. In the case of an out 
and out transfer of a holding by a tenant, when 
the suit is between the landlord on the one side 
and the stranger transferee of the tenant’s right on 
the other, the landlord is entitled to possessioii, 
whereas in a case in which the original tenant is a 
party, he could not re<enter on the holding. 

TaracLaud es. Sarabha and others ' 49 

Land Heveime Act 129 

— — Section 137 107 


VIII 



1892 .] GENEEAL INDEX [voL. VI. 

PAGE. 

Land Revenue Act. Sqptiona 156 and 152— jnrisdiction— In 
this case there lisid been a private partition by 
metes and bounds, some years ago, of a village and 
tlie poBSessiou *of the different stiures remained 
with the co-sbarers to whom they were respectively 
iillotbed until some of them interfered with the 
arrangement by suing some of the Plaintiff^B tenants. 

Tbe I'lniiitiffa sued for a declaration Jibat certain 
fielffs specified in tbe plaint should be declared to 
be their separate fields and that possessic^n of tliose 
fields ‘sbonld be given to them. Held that Sec- 
tions 136 and 152 of tbe Land Revenue Act do 
not bar this suit as there was no question of suing 
or applying for tbe partition of a raabal, nor is 
there any question of the distribution of tbe land 
or allotment of the revenue of a mabal by partition* 

• Snjniimal Mt Rliagabiii and others lOS 

Land Uevenue Act, Section 87 — -Hindu Law — Widow — 
Inberitaiicc — Oonfermeiit of rights at Seitlernent — 

At the time of Settlement^ ill the year 1868 the 
proprietary right in tbe estate in question was 
conferred upon Mt. Pbando Bai asid Alt. Rewa 
Bai, tbe daughters of one Manikrain, with whom 
tbe estate bad been settletl at tbe previous twenty 
years •'Settlement and who bad died in the mean 
time. The two sisters partitioned the estate, each 
bolding a separate eight ann.'is share. Pbando Bai, 
who was a widow, when the interest was conferred 
upon her at tbe Settlement, mortgaged her share. 

'J'be PluiiitilT Appellant is tbe son of Mt. Uowa 
Bai. Ho sued for a declaration that the mortgage 
is void beyond tbe life-time of Mt. Pbando Bai 
find that lie is her heir. 

Held that in accordance with tbe provisions of 
tbe second pamgrapb of Section 87 of tbe Central 
Provinces Land Revenue Act 1881, the rights con- 
ferred upon Pbando Bai at tbe hfettlement were 
those only wbicli under the Hindu Law she would 
enjfiy in land inherited by lier from lier husband 
and that by implication those rights must at her 
death devolve upon the busbaiid’s heir or heirs. 

Though in practice hereditary claims were 
rqcognised to a very g^'eat extent, the actual rights 
were not inherited^ but were conferred at the 
Settlement. 

Narninsing es. Mt. Rewa and Jagannath 
IX 


154 
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Land Hevenne Acfc, s^eotion 152 A-— See ''Sir*/ 17 

Leasee— sjiioiiymoas with Malgnzar— 


Vitoba and Sitaram aa. Lazroangir and others 12 
Limitation Act — Schedule 11, Article 127. The period of 
limitation in cases in which sons claim proprietary 
rights ill property of their father is 6 years in 
accordance with — « 

Kodee vg, Ganpati and others .«• 40 

Limitation Act, Schcdale 11, Article 100 — A suit* for a 
mere d/)claraticn without cousequential relief is 
governed by Article IOC, Schedule 11 of the Limi- 
tation Act 1877. 


Piirwarasali Mt. Wnjidi Begum 

Limitation Act, Articles 74 and 75— '^eo ** Instalment bond” 

Limitation Act, Article 1 82 — See “ Mortgage” 

Limitation Act (IX of 1878) ^^ectioll 14, — Deduction of 
time — A party 13 not debarred from getting a 
deduction of the time daring which his case has 
been pending before tbe wrong Court because lie 
instituted it on tlie^ last day of the period at the 
>dxpiration of which it v/ould become barred. 

Section 14 of Act XV of 1877 is intended to 
apply to cases where the mistako in institution was 
made in good faith in the sense that there was no 
pretended mistake inteniionally made, as with a 
view of delaying tbe proceedings or harnissing the 
opposite party, and where the cuso once instituted 
was proceeded with diligently and in good faith, 

Jagaiiiinth Mt. Ohand Bi and others 

Maintenance — See “ Hindu Law ” 

Malguzar — See “ Malik Makbuza ” 

Malik Makbuza — Sec Tenancy Act Section 51 ” 

Malik Makbuza— Malguzar — A Malguzar who purchases Malik 
Makbuza laud is nob a Malik Makbuza in respect of 
that land after his purchase. 

Minor— Guardian and custody of — ^Ilindu Law — ^Guardian of 
the minors — custody of minors — Declaration of guar- 
dianship. 

In default of the mother or if she is unfit to 
Gxen^isc the trust, his (the minor's) nearest male 
kinsmen should be a[>pointed guardian, the paternal 
kindred having that pre(prence over the maternal. 
Held that the sons of the f»ateriial grand-mothcr by 
another husband than the grand-father of the minor 
are no relatives at all of the minor. 

Sitaram and Mt. Bhagai vs. Inkia and others ... 


53 

24 

64 


85 

79 

82 & 
107 
101 
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Mortgage by conditional ^le — Where a mortgage by condi* 
tional sale made before the passing of the Tenancy 
Act and is foreclosed after the passing of the Act and 
the sale made absolute, the value which the Malgu- 
zar must pay if he wishes to take the holding is the 
value that a revenue officer may fix. 

itamchandra and Laxaman vs. Mithulal A;c 1 

Mortgage — Charge on undivided property — Hindu JLaw — In 
this case the mortgage to the Appellants was granted 
by Harbha one of thie two brobliers in joint estate, to 
the extent of his share in the undivided property. A 
few days afterwards the two brothers executed in 
respect of the whole of the undivided property the 
mortgage on v/hich the Plaintiff relics. Harbha is 
now dead and while his right to alienate his interest 
in the joint property was not disputed, it was con- 
tended that as no proceedings were taken in his life- 
time.to create a valid charge by suit and attachment; 
all that tbc alienees obtained was the transfer of an 
inchoate right which died with him. Held, following 
the view Uken by the High tJourts of Madras and* 
Bombay that the mortgage granted by Harbha created 
a valid charge on the undivided property of the 
family to the extent of his share and that, that charge 
has not been extinguished by his death. See III. C. 

P. L. R. 6^. 

Ramprasad vs. Deokaran and others 

Mortgage — Transfer of — Ijimitation Act — A mort^ged his 
house for a sum of moticy to R and told C his brother- 
in-law that he might take the house if ho would pay 
his debt due to B. 0 paid tlio principal debt and 
took possession of the house for a time, but it was 
afterwards sold by D, sister of A to K who again sold 
it to F. 0 sued to ol)tain possession of tlie house, but 
his claim was dismissed, on the ground that he had 
no claim to possession.. It was held that he, 0, could 
at the outside bring a suit for the mortgage money 
find proceed against the mortgaged bouse. C then 
sued for interest, the principal snin having been jiaid 
to him. Held that there was no transfer of the mort- 
gage to C and that at the most he oidy aciouired an 
equitable right to be repaid the ajiiount which he had 
advanced, as he had dong it gratniL« usly. Held also 
that*C’s claim was barred by Arliele 182, Schedule II 
of the Limitation Act as the joom'y was paid by him 
j 2 years before the institution of ihe suit. 

Akharkhan vft. Mt Fazilabi and e thers 

XI 
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Notice to representatives of judgment-debitor — See Decree for 

foreclosure 1 

Notification under Land Revenue Act — Sec “sir” 17 


Objection by representative of judgment-debtor — ^An objection 
taken by a person lieing the rcprcsentalive of the 
judgment-debtor in the course of an execution of a 
decree tg the effect that the property aU;a< hed is his 
own prgperty and not held by him as such represen- 
tative is a matter cognizable oidy under Scl^ttbn 244 
of the; Code of Civil Procedure and not the proF»er 
subject matter of a separate suit under Sections 280, 


281 and 283 of tlie Civil Procedure Code. 

Vitlioba an. Sheoram deceased, heir Jairam ^ 4 

Occupancy right — ^Acquisition of — See Tenancy Act, Sections 41 * 

and 51 92 

Occupancy tenants — See Tenancy Act, Section 51 101 


Occuj»ancy rights in «/r-land — Acquisition of — See Tenancy Act.* 129 

Pardauisliin woman — execution of a ileed by n — adverse to Ikt 
own interest— A deed was executed by a young f^arda 
iiishin woman adverse to her own interest in favour of 
• a [icrson who was tUo brother of lier dcc‘eased husband 
and was living in the same house with her. It was * 
hold that in such a case it is not enough to ascertain 
that the executant &ccutcd the deed voluntarily or 
that she knew wdiat were the c 'ntents or even the 
full legal effect of it. It should be seen whether the 
transaction was a fair and equitable one and that she 
acted with an intelligent appreciation of her own in- 
terest and not merely with a view to the interest of 
the person in whose favour the document was executed. 


Mt. J narkuar r«. Maganraj 35 

Plaint — ^return of — ^by Appellate Court — Sec Code of Civil Pro- 
cedure 105 

Possession of a holding — See “ Landlord and tenant ” 49 

Pre-emption — right of — ^See Tenancy Act, Section, 38 07 

Priority of registered over unregistered instruments — Sec Regis- 
tration Act, Sections 47 and 50 11^ 

Proprietary rights at Settlement — conferment of — See Hindu 

Law 19 


Proprietary right— Conferment of — at the Settlement— In cases 
in which proprietary rights were conferred on a father 
at the Settlement, the only way in which the sons 
could claim would be by ghowing that they were en- 
titled to interests in the property of the same nature 
as those upon consideration of which the award was 
made and even then they could not claim a share 
under the Hindu Law but only such right as the 
XII 
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Court mi^hb (locni just. The period of limitation in 
such cjises is (» years in accordance with Article 127 
of the second Schedule of the Limitation Act- Article 
127 docs nob apply in such cases. ^ 

Bodoe (ianpati and oihers 40 

Purchase of a registered deed of sale with full notice of a prior 
unregistered eiKmiubraiicc — See “ Bcgistrati<m Acl,” 

Sections 4 7* and fiO • 112 

Redemption — Rights oF — and foreclosure arc co-esitciisivc — 

If tlic full amount of the dcl)t has been satisfied 
from the usufruct of the property, nmrtgagcirs have 
a right to redeem nt oiicv umlcr kSectioii 02 of 


Transfer of IVoporty Act. 

^ Ml. Kundii'i ns. ThalvUrlal and another 28 

Registration Act — For the ]*ur[>oses of l.he — the amount c'f 
the consideration and not the actual value of the 
property sold slioiild In*, taken. 

• Puijno IjOpIii rs. I\(uid;i and Narain Ho 

Registration. Act — Admissibility of a docuineiit — Evidence 


Act — An insbi'Uinenb (jan n(*t bj nst*d to enforce a 
lion of more than Iis. !>lh Eor^thc calculafioa of the 
value of the right, title or interest dealt with by a* 
docuiiieiit for the purpose c»f the Re^i.-itration Act, 
only the principal a’.n.Jimt .secured l»y tliat document 
is to l>e taken into considc.rat ion. 

The «[umioii of the admissibility of a document 
to establish a lien and the rjiic-stiou (»f tlio extent to 
which the doeiiuicmt operates to establish a lien arc 
altogetlier diircreiit. 

Mt. Sardar Eahii rs, Oopal 75 

Registration Act, Sections 17 and 5^ — Priority of registered 
instruments over tlie nureginteicd ones — decree ol)- 
tained on document whi<!h has ceased to operate — 
Purchaser of a registenul deed of sale with full 
notice of a prior unregistered encundmmcc — ctiuit- 
ablc estoppel — The f)efcndant in l.liis case took an 
unregistered mortgage of the property in dispute on 
the 5th July 1885, i(S*TCgistmtion lieing optional. 

The Plaintijf purchased the property by a registered 
deed of sale on ilio 13ili of April 1881). The Defen- 
dant obtained decree on the mortgage bond on the 
22nd July 1880. The Plaintiff sued to have the 
priority of his registered bond established. ^Hcld 
that as under Section 47 of the Registration Act tJio 
operation of the registcrefl documents as against un- 
rcgia^tiercd documoiifs takes effeefc from the moment 
of their execution, the prior unregistered deed ceases 

xirr 
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to operalo as reji^anls Iho prf»j)erty comprised there- 
in friuu the date ef tht* sahseqiuiit rcjrisU n d di^d. 

A decree afterwards obtained on tin* docmmeut which 
ha.s coastal to op<*i'al.e cannot revive its operatitm. 

The -‘decree or order” contemplated by Section f)0 
Act III of 1877 does not ini-an a decree (»r order 
obtained on the unredstered dt'cninent subsequonily 
to tho execution of the rei/istered instniineiii. 

Iftit where th(^ piirelnusev nnd<*r a'ttulwtquent 
deed of sain with fnl] noii(jo of a prior iiniM £ristered 
oticiimbraMOo, of which the ri'dstralion was optional, 
cannot (ilaiiu as fiirainst a ni<»rt;;a 5 ree utidtT the lu:- 
redstered inortj.ragc deed. The dictum of e(piilablo 
estoppel applies. 

Miraii Pinjara i?». JtamaHa 112 

llogistratioii Act, Section Cl — Invnlidity of a deed for v.atit of 
rejrlsIfTciiie: oUlcer’s sii^natnrt — Where the usual 
endorseineuls of preseniation iV'd admission of exo- 
cution M’cre shpied hy the liegl'^tcrinir Oilioer and 
tho (Iced was (‘ptered in the Tbtiisler br»(»k mid 
f wluu’c till' cer I ifieate of registration v/as written hnt 
was f'Otr pignctl hy the HoLrintcring Olficer, .Ibid 
that tliis omission to .sign was fatal to tin* validity 
of tlio rt'gistratioii, under Section Cl of the Itegis- 
trtition Act. 


Jhiuji e«. Ptinjaji and otherR 125 

Rogistration of an Jirliitratioii award — ^Scc “Arbitration” 95 

Remand — See “(\)do of t'ivil rroccdure” 77 

ROri judicata — See “(lode of Civil Vroeedure,” Section 15^ 87 

Rights — proiirietary — Sec “lessee” 19 

Uiigbts at Sotith-mcnt — ('onfcrnicrit of — Sec Land lievcnuo 

Act, 18.S7 164 


Sclf-acquiflitioii (jf a village — Hindu Law — Tho l^laintiff 
AppcllaTit ill this eawj elaiined the \iil.age in dis- 
puto oil the ground of seir-aequisitinn. At the last 
SeUlomeiit the uncles thw I'laintifT eliiimed to 
Inivc their nanu s entered in respect of tlu^ wJiole 
village on tho ground of the surrender by tho 
Plainiiir’s father of his one-lhird share. *t lie Plnin- 
tilf's father fKvjnioRCcci in tho (daim of his brothers, 
but it was resisted hy iho Plninlifl’ in defence of his 
own interests. Hold tliat Plnintifrs action in resist- 
ing tho claim of liis uncle does not (‘onstit’ite such a 
recovery as legal] v anionnis to self-accjuisition. 

Madho Visit wanuth vs. Mt. Kusbi Bai £ others. 127 

Set See “ Sait for foreclosure” 22 
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Sir— Deterininaiioii. of hind as — Wlitni a district is undur 
Sottluineiifc and ii Notiticniiuii iindtn* tlio LmikI 
JitiVtniuo Ant. linving been issued (h:it a Seitleineiit 
O0icer is to determine wiietlier a* |i:irtienlar land is 
sir ur not, under See. I52(u) of the Land lle\eiuio 
Act, the urdiiniry Oixil < oiiHh are ousted of their 
jariSiyietiun in the matter. Held Jhat if in S|nte 
of this the Court of un AssiKtunt CommisHioner 
e. 't ter tai lied the suit and doeidod the (piestion that 
the land is sir, the decision will be of^ a Court not 
liaviug jurisdietion. 

Jf the case was one which might liiiVo been 
n]>pealed and earried in apjieal to (hr .ludicial Ouin- 
missioner's Court, tlio Judieiid (hnnniissionor will 
not do 1 with the case under Sec. of the Code 


of Civil procedure. 

Shrawiin rs. Ragbo Kiinbi 17 

Sir-land — See “ Tenancy Aid” H!i> 


Specific pcrf»»''inauec — Suit for a — of a contra(‘t — Transfei — 
dannges on account of breach of contract — The 
Defendant in this case agreed to soli and IMiiintilf 
to buy certain hnid, riehi-cro|>H ami trees Hlaiuling 
on the land for Us. lOOo uml DiTmidant accepted 
Rs. 6 as earnest money but lio (Dc/eiidaiit) subso- 
quoutly delayed execution of the deed of coiivcy- 
aiico and ultimately sold the B»mc land, crops mid 
trees to a third party f«ir lis. IGOt). Plaintiir sued 
Defendant for lt>. 150 for damages on account of 
breach of contract. 'J'he claim was dismissed on 
the ground that Plaiiitiil could not sue for coin- 
poiisatioii without suing for specific performance. 

Held that the PJainliil' was competent to wiiivo any 
right that he might iiavu to demand specific per- 
formance and to ask merely for compensation for 
direct loss sustained by reason of tlm broach of 
contract. He can not bo refused sncli cumpciisa- 
liou on the grouivd ibat lic.does nut sue for specific 
performance also. 

Cbittnrsao va. Ealiadur 57 

Specific Relief Act 1877 — Declaration — A suit can not bo 
brought for a declaration in anticipation of possible 
future litigation, under Section 42 of the Specific 


Belief Act 1877. 

. Bnjasing Zamidar vs, Jhingrao Teli 51 

Stipulation — See ** Interest” ... ...... 11 

Sub-teuknt — See “ Tenancy Act” ...... 74 

Sub-tenant — Sec Tenancy Act, Sections 41 & 51 92 

XV 



1892] ORNERAL INDEX ' [vOIm VI. 

* PAas. 

SnccenHion CertiHuiito Acl, Section 4 107 


Succession of u willow tn licr son’s oecnpiiftcy liolding— 

Law — Womaii'fl rig'lit; io siiccoed to no 
occii|iiiricy Itoiiliiig on a motlier or widow is gov- 
oriitul by lior porsotud Inw-^sister ns ti cotb'tor.il 
lioir of her lirotlier under the Tenancy Act— An 
Oceiipiincy tenant died lesiving a iiiinor son, a 
<langliter, and a widow. Thu minor son' who had 
itdierlted tliu liolding also ditMl without issi^^ and 
Inh mother siKMseeded him. < >n the deulh of the 
widow, tlio ALilgiizar, the Defendant Respondent 
in this case, took p 08 .so 8 sion of tiio holding and hss 
now been sued for possession by tlie datigldiur. 

IMd that when a wom.Mn succeeds to an oecnpancy ^ 
right, she does bo subject to the persoind law by 
wbicli slio is governed and the character of her 
interest will vary accordingly. 

In the present case the widow, who siiecceded 
to her son, took only for her life in aeconianee 
with the ordinary Hindu Law of iniieritanco and 
the daughter has no lyght to the tenancy, hecaiiso 
fill© is only collateral relative of her brother, who 
waa the last f^di heir. 

Mb. Salita o. Sitar^ni Zainidar 138 

Suit by Midguzar against the niortgngeo for possession of 

the foreclosed occupancy tenure — See Tenancy Act. 109 
Suit for foreclosure — Interest after due date. Sec. Ill of 
the ('ivil Procedure, fciet off*. 

Interest by way of damages after the expiry 
of the mortgage can not bo added to the mortgage 
in a suit for foreclosure and in the circumstances 
of this case no interest by way of damages ought 
to be awarded. 1. L. R. 13 All. p. 331 and 1. L. R. 

XIX Ctvl. p. 20 followed. 

It is not equitable to refuse to take into 
account profits of St. 1913 which it is contended 
could not be set off as a claim for them would be 
barred by limitatiott becnui^ the profits do not 
appear to liave been treated ns a set off but ther 
were reckoned in taking the account betweep the 
parties. Profits had accrued while the property 
was in the possession of the mortgagee though 
when holding over after the expiry of tlie lease. 

Muratsing vs, Baktawarsing and others 22 

Suit for possession by landlord — Sec Tenancy Act,” Sec- 
tion 88, Snb'Scction 7 ...«•• 1 31 

Surrender of a tenancy— See Tenancy Act” 74 
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dab-UiMHili—Siw '* 'I'lMiHtiffy &i^ou 51 •»• •••••• ^ 101 

Tcnaucj -—Son Iaw'* 1S8 

Ttriittmij Act- No. IV uf 1886.— Trai>ftM of n liolcUng bv a 

tttiiMiit-*rf)084aMiuti— *S«!0 ]Li'itKUo|d tiiid ioiiaiki**... 49 

'iVii;«n«:v Acb^Tliikudar or .fiiriner iiiidor lli^— Ktiliance* 
tiieut of rout-— OaiiaoiitH^looroa— Tlio Pbiiiitiff in 
tliio cuao who waa n Thiktidar aiied Dafoiidnnt 
iiB nil. <irdiiifiry ieiiaiii for aiihaiicciiient. Dofaiidaiit 
oilered to {«ay an eiilmticed voiitiit*H lower imte 
•tliiSi that (ieiiiaiid^ by iiiu PJiuiitiff. This the 
Phi ill tiff iicoe|>ied itnci n decree iviia iiOide accord- 
iiigiy by the (list Ociirt* The Defeudiiiit then 
fippealeU on the ground Unit lie was irn wcciipiiucy 
(eii|int, alleging tliut being nii illiternte niiiii lie 
lind been ttiiable to state before the l«ower CoqH 


the exact yenr in which he hnd obttiiiied {xiesession 
of Ilia holding. The Iiower Appellate Cuttrt» how- 
ever, set aside the decree of the first < ‘uort on 
another gmiiiid, ru., that the rinintiff lieing n 
Thikndar, had no power to eiihniice in tlie iibaenoe 
of an express stipulation i» the Thikscleiise to ^liat 
i'ffect. 

ffeld that ilio Defendant had no right to ask 
for the setting aside of si decree to which lie lisd 
Alison ted merely on the ground that he hiul not 
chosen to iiuiku ii defence in the first Court. He 


w:is bound liy that decree unless be c aid show 
(lint his consent had been obtaiiieil by frnad. A 
't'iiikadar is a ** laiidlord** witbiti the definition of 


tliut term in Section 8, siib-SecUuti 8 iff the Tenancy 
Act. A Tliikiuinr or fnriiier for n term of yesra, 
(therefore, can eiibance in the :i1»aence of nii express 
etipiilfitioii ill tlio lease to the contrary. 

llainji vs. Fakira l^edlii 71 

TcMancf — Forcclpsura of the occnpancy tenure with the 

Malgiuar's opnwut— Suit by a JUalguzar aguinat tlic 
.mortgagee for posasaaimi of tl^e foreoloaad oceapaiicy 
tenure— Transfer of Property Act, Section 88— 

In this Case an pocupancy tenant mortgaged his 
cocifj[Nincy right in a field io another person wliti 
(he c insent of , (he Malguzar. The mortgagee, be- 
fore (he death of the tenant, obtained a foreohiBure 
decree. The tenant died without heirs. The llal- 
gwnr lbe^n{mii anod*lo oust the mettgbgee wlm 
^ in lYoaseRsian of his field under the' foiMoaur^ 

<$crep: Jovld I that bj conseniii^ to< a> mortgage 
biher than a uanfructnary one, a Ms^fosar coiiseiiti 
by implidMioii to foiwcloaare. When the mortgagor 
of an occupaiiqr right di(« before, fored^mre the 
XVII ’fw; 
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' mortgagee's interest would n}togt*thejr wtib 
ttiat of the mortgfigor. HHxo emd is ivtdt^ly " 

howsTer, where fumlosare ^es pUee Mure the 
dentil of the mpiigttgory nud while hk right enhsists. 

The right bcicoibes transfetred hi git<*h a case by the 
foreelosnre jmt ns H wuhld be by h V(»laiit»ry sale 
by the tenant with the consent of the Hnfgnzar nnd 
tlia aubmqnlSnt daath nf the tenant can no more 
fillect the ohe iransHction than the other. r 
Jofaaroddin and Kamarnddin minors through 
guardian mother Umrao Bai r#. Kesheoruo Mahiideo ] nt) 
Tenancy Act — Acquisition of ^a|*ancy ri^fhtsln sir laud — sir 
land — In order to the creation of an occii|>ancy right 
in land which had been, but had, when Act IX of 
1888 came into force ceased to be, s/r>]and, it is 
necessary that the tenant should dociipy the land 
•for at least twelve years after it had ceased to be 
stV^land. 


Seth Nanheylal vs. Dinanath and Beharflal 

Tenancy Act— rSurretider of a tenaitcy — sab-ictnint— In Ihia 
Ofife the qnesttoii was what tb the positinn of a nub* 
teiiaiit when ibe tonintcy of the person from whom 
he lioiflsJine been detenu i tied by a surrender of it 
to tlie AlalgiiSfir. Held that wlieii the teiititicy is 
detendifiAd, tile eiib- tenancy wliicli is griiftcd dpoii 
it is necesstiriiy deiermineit also and the Biib-tcnant 
jcmi not become a tenant under the Malgiiziir 
mrcept under ii special coiitrnct. 

Bhopalsiii^ vs. Thakur Borelul and olhora 

Teuanqr Act— See HBafciiidsr** ...... 

Tenancy Act-— Halgnsar^s right to purchase aCn absolute 
. oconpaucy holding ...... 

Tenancy Act, Section S8— flight of pre-empitoii — Limita- 
tion Act, Section 9 and Artidea 10 and 120 — Iti a 
suit by n landlord tO enforce a right of pre*einpiiQh 
oyer certain ^nbaolaie occQ}miicy fields, .wiif«.-h were 
sqidi in. execution of a decr^^ft was contended fbr 
tiie -Plaintiff, that he was eiitUled tb* dhdact the 
tiOiQ between hie npplicaHoii to ll|e Collector to 
il|e Vniee of the laful and* the pnjisttig of ordei'S 
iiy the'Qolloetor.. 'HM that Beciibri b of tire Lihil- 
taiioit Aqt: lied ito applioalton to the caSe^ Arti&le 
ip'^aiid |Tot .A-rtiele 120 sppltes to' ihe oMe. Thire 
is no diiitiactieii in priiictjde bet^eeb' the 
lacj tnuiSfar effeoM fbreclosut^ 
oqediiHieal aale ^imid the iii^utiiarV tri^nsfeir ef- 
fsoM by eacelmltioii isle. . Q.V.tL ft. foL 

lowed,. : : ‘ ‘ 

Uamjt jw. fiiii ollim . 
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Teiiuluijr Act,, Secl.iOQfl .4t littd 

M^biiBfii^s4eiieii 4 1 
i f ihe (Aet l V .of 188S) do^iiot 

roco^'i]fl« ;t.1ie iijcqnSfuoii of an Mocnpoticy rigkt lqt o 
flub-teiMi^i 

'file teimn^ of o M^ik Ifakbnfla wafl nbl cerigi* 
iifilly .a . li was only tbo KQiendmqnt 

iiiirixtiictMl tba dcfiaitioii of V 8ab-leQaiit**‘by 
Act X^II of 1889 uJiicb iiiflilfl U|o. tenauto of 
Malik Mak^baflafl aiib-tetianifl. Teiiaiita of ld»floloto 
occnpaiicjr teiiaiito wea*e tiot tenante iiiicleir the de- 
finition ill Section 51, bub were sub-teiiBnifi, floiltat 
they were excludeil froei 4be dcflcripUoii of bocu*- ' 

* piuicy ieiiaiiU na defined by Section 4l. 

Mt. Piliibai vs, Oiuli Mhali ...... 02 

Tenancy Ac:t, Section 51 — ^lilidik MakbiuBa^Sub-tenant — 

« Ocenpanqr tenants — A ifHlik-makbnza sned his 
tenant for ejectment on the ground that he wofl a 

* Bub-teniint. It wag found as a fact thet he was a 
tenant, and had held the land in diepoto oontiau- 

* ouflly for 12 years before the Te^nan^y Act came into* 

* force, t. e. before 1st January .1884. Meld that as 
the o|ieratioq id the amendment which was offocted 
by Section 12, Act XVII of *1889 in Section 61 of 
the Tenancy. Act was intended to be reiros|HCtite, 
those who ^ held land of the Malilc-makbuflas , 
when the Act enme into force for less tliaii 12 yebra 
became sab-tenants but tthose who bad held it for 
12 years or more had become oocapaT>cy tienants and . 
could not be ejected. PbiintifiTs imit was therefore 
rig^ly dismissed. 

. Sbeoram Brabmid as. Bagboba Ini 

Tenancy Act, .Seniioii 61 — ^Collat^ral r^utives oran orduitizy 
tenant— <}o-fdiiirer qf an ordinarT tenant— Under 
Section 61 q{ the Teonnej Act^ colmeral relatives cf 
ordinary tenant cad ngt iMm to l)e co-elurerB by 
the mere fad of tjmir asostuig in. thoaetnal enltiva* 
tion of the laud, even if they recejvod e pert^n of 
tlie prpinoe. for Adr jpuns. The *oo-duurer* 
implfes'ah interest of the same land as that of the 
tenant. . ^ ^ 

. Vl. Saropa v*. ^agd lQabon Md 

otbebb* v«, • , <••••• lie 

Tenapw Act, Section 72-^ee**18jecU(i^ni7* ; 121 

Act, ‘Station 41~See *' villago aery^oe tepaniV ««mmi 128 
Ajet| Section 98,' Snl^Sei^mf l^t ,fiir fi oe iqp e iw ^ 

w otaomqr iMdiiic 

aipiiK 't&e ' mortg%M~^ w 89 abtalnte’ 

' xnt ■■ 


'• •! .. 
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. ? tAo*; 

oocttiumcj holding mortgaged it without iioiioe to 
the lii»dhixd>«lihMigh the proportioii whidi the auni' ^ 
for which the mor^piffe was made hbrc to the nmt 
> { of the holdUig was aoch tiint without such notice the 
^ tmusaciioif was. void as. against the Innd-lord' under 
the provisioua of Sul>-S^ion (7) of Section 9% of * " 

• the Teiiaiicj Act. The land-loid brought n suit for 
. iMoatosaipn against the mort^gce who was in ik> 8BC8« 
aion under a mortgago4vcree. Held that the 
Jand-lord was entitled to poaaessioti. ' ^ 

Punjaji and nthera vs. Beliarilal and others ... 1^1 

Tt-nmit— Tratiafer of a holding by a^See *'Ltindlonl niitl 


• teuniii*' *11^ 

Tiiikadar. or farmer— See "Teniiiioy Act** .•••••' « 71 


't'i me— meaning of— requisite for obtHitiiiig a copy*— -Wlml 
.is meant by * the time requisite for obtidniiig u 
copy* is the time which it l^kes an npplicnnt (o 
obtain the eo|>y using all due diligence. Mi. " 
Kawerl Bai v$. Mt. diandra Bhaga Bai, C. P. Lniv 
. Beporis Vol. IV, page IBM, f*verrnled' and Upena 
Vf. Gopala and otliere, C. P. Law Kepofts Vol. VI. 

*< page Itfii followed. 

Pnnjhji and others rs. .lugaiKitli and othera ... 
Transfer of a holding by a,, toiiaiii— Seo ** Landlord and 


tenant..* • 

I'raiisfer of Property Act, Section 85— See ^Tenancy Act**... 10!» 

Transfer of property Act— See ^ Decree for foreclosure*’ 1 

Trausfer - of Property Act ' S8 

Transfer of Property Act— See Hortgnge ’* t o 

Transfer— See ** Sfiecific perfor mnnoe’* 57 

Value — See Mortgage by <a>iiditional sale ’* 10 


X'illage-servico tenant— Kjcctment of — occupancy rights in 
a village-service holding— Tenancy Act Sec. 41 — 
WhethiT. a person hoUls a village-service hold- 
ing as a sub-tenant nnder the villnge-service tenant 
or whether he holds it directly from the Halgozar, ' 
he is liiihle to ejectment, Jmt so long as ihe* office 
remiiins for the romunemtion of which the holding 
whs created, the holding must remain in his posses- 
sion. A Halgnaar co^d not let it to 'miy other 
pbrson- ... 

But. under proviso of Section 41 of the 
TeniiUi^ Act, oocnpancy sights cannot be axs^piired 
in respect of village-service holding. 

Tnharam sw. I)owla - ^ 123. 

Waiver — Soe*"' Instahnent bond” * ‘ ...daitdjd 

Widow— XTiiohaste— See *• Hindu 6uw^* ' i * 79 

Widour— Qiiiposa] of an occupaumr boldin'gt inherited flrniu her 

. father by a^See ^ Hindu Law” *"■ 1»5 

WidowT-^Sio*/I>iiiid BeVenue Act| -Section 87 ” ... 154 

^ 
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CKNTHJlIi PROVINCES LAW 
BEPORTS.’ 

■ Al’l’ELLATE CIVIL 

Btjori J, IF. Still Etquirt, C. S. 

Jwiitwl Cmntiuiotur, C. P, 
ilitetllanttut Apptal No. 42* o/1891. 

Dteidtd on 19<A Novmbtr 1891. 


Dal pat Bao and others Plaintifs. 

Tarachand .Uarmdi,,,*', Defendant, 


In a dtcrtt for fortcloturt of tht morlfagid f>ro})erlg, if tht 
jndgmnt-dtbtor liut boiort tht dtertt ton* mudt ablolult Itaping 
iiotral rtprtttntatirtt, notut tkovld be firtn to nil of ikem bejore tit 
decree it made abtoiuie. 


Tiie following are the facts necessai*}’ to an nucier* 
suiniing of this case. The present liespoiideut ns 
Plaintiff' sued one Naw.*iz Kao on the 17th December 
1889 for foreclosure of a mortgage, auit No. 498 of 
that year and duly Obtained, a decree on the 18th 
January 1890 declaring that if the mortgage were not 
n.aid off before the 18th July the raortgjige should he 
foreclosed absolutely. Ifefore the inorigage was fore« 
closed Nawaz Kao died. On an application being made 

^ii I I I 1 I II III I ' I I I I III 

* This was a misoellaBSona appeal from tbe decision in appeal 
hj ifhe (Sril dodge Nagpur. The snit was ariginslly decided by 
the Bxlira-Assisimt Commissioner Nagpnr. 
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by the mortgagee one (^anpat Rao said to be a eon of 
Nawaz Itao was treated by the Court ns representa- 
tive of Nawaz Rao. lie asked for an extension of 
the time for pnykig all the debt and on the £9th 
August the Court granted him 2 months time. The 
utoney was not paid and on an api)licution made by 
the mortgagee tlje mortgage was on the ibth December 
1890 declared foreclosed and a decree absolute drawn 
up. Oij the Ifth January 1891, the Court apparent* 
ly gave the decree-holder possession. Thcrenpon the 
present Appellants appealed to the Lower Appellate 
Court against the order of the first Court. They safd 
they were the representatives of Nawaz Rao; they 
had asked the original Court to be permitted to pty 
off the inortgiige; that the Court was wrong in fore- 
closing the mortgage without any notice to them and 
they jtractically asked the Court to reopen the case. 

The Lower Appellate Court has refused on the 
ground that ample time was given, that one of the 
Appellants had notice, and that the Transfer of Rru- 
perty Act does not require that notice should issue 
to the Defendant before a foreclosure decree is made 
absolute. 

It is now urged that Nawaz Rao having died 
and having left as his representatives the Appellants 
two sons, two grandsons and his widow, all ,j)tereBted 
in the property, notice should have been g'/Ven to all 
of them before the mortgage d^ree was made absolute. 

On the other side it was m.aint.ained that the 
appeal ought not to lie for it was reall}- an appeal 
against an order refusing to extend time when an 
application to extend time liad been made before the 
decree was made absolute. It was not denied that 
appellants were the representatives of Nawaz llao but 
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it was coiiteiuied that success in the present case 
could not help as tliere was another ease in which the 
same property had been decreed to Iiespoudent in 
foreclosure of mortgage and that tlie order in that case 
had not been appealed. The appeallants demurred to 
this and it is not necessary to consider she other case 
at all at present. 

In the present case I am of opinion that the first 
court erred in not sending notice to all the represen- 
taty'es of Nawaz llao. When the latter died there 
was no decree absolute and the suit had not been con* 
eluded. Notice should have been served on his re> 
pres?;ntativeK the Appellants. That was not done and 
I thinl; that tlie failure to do so vitiates all subse- 
quent proceedings. 1 shall therefore set aside the orders 
of the Courts below and direct that if within* three 
months from the present date the Appellants pay tlie 
sum decreed by the original Court tliey shall he lield 
To have redeemed the mortgage. Hut that if they fail 
to do so the mortgiige shall he absolutely foreclosed. 
Iiespoudent will p.*iy costs in this and the Lower 
Appellate Court. 

Coufisel for Appdlmt-^ Messrs. Baluant Jiao and 

J\ N. Dutt Advocates. 


»» 


Bespondetii — Mr. B. K. Bose Advocate. 
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APPEL LA.TK qiVIL. 

« 

H4/W4 J. IK. EBQWrg^ C. 5. 

r 

Judicial C</iiiiiK«tioii«r, C. jP. 

Mi0etf2/a/i«oM« App 4 al No. 40* o/ld91. 

r , 

* 

D4cid4d on lOih Nov4mh4*' 1891. 


Vithoba Laxaman Plaintff 

Shear am deceased^ heir Jeyram Defendants 


iln objection taken by a person being tks represen^tive 
of the ju Igment-debtor in the course of an execution of a 
decree to the effect th(U Hu property attached is his own 
property and not held by him as such representative is a 
matter -oognizahle only tinder Section S44_ of the Code of 
GivU Procedure xind not the proper svdiject matter ‘of a 
separate suit wtuler Sections 2S0, 281 av^ 283 of the Civil 
Procedure Code. 

The nupeal in this case raises only a single ques- 
tion of law vis. whether an objection taken by a 
person who has become the representative of the 
ju(iginent-(iebtor in the course of the execution of a 
decree to tiic effect that the property attached in 
satisfaction thereof is ids own property and not iieht 
by him as such representative, is a matter cognizable 
only under Section 244 of tiie Code of Civil Proce- 
dure and not the proper suAiject-mntter of a separate 
suit by a party against wiiom an adverse order may 
have been passed under Sections 280 and 281 as pro- 
vided by Section 283. 


** This was a misoellanaonasappeal from the deoiaion in appeal 
by the Civil Judge Nagpur. The snit was originally decided by 
the Extra- Aasialuiut Commiasioner Nagpur. 

2 
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The appelUat repreaeQte<f that a person made a 
representative of a Judgment-debtor might well have 
a dual character and that he ought to be allowed to 
file a separate suit to show that property attached in 
execution uf the decree was his own not as represent- 
ing the judgiuent* debtor at all. 

On the other hand Respondent refied on two Full 
Bench Rulings, one of the Calcutta* High Court, 
Pnncham Buiidopadhya and Xntneen Sahi tw. Rabia 
Bibi and othei’ii I. L. U. Cal. XVII p. 711 and the 
ofiber of the Allahabad Hij^h Court, Seth Chandmal 
M. Durga Din I. L. R. All. XII p. 313 as settling the 
matter the other way. The bearings of such a case 
were carefully examined by the learned Judges in 
these cases. All precedents were considered and there 
was no lack of argumeni bpt I am of opinion that 
thf decision come to was the on*ly^ one they ®®**l*l 
have come to after a proper consideration of the dilier- 
ent Sections of the Code ofXlivil Procedure relating 
to the execution of decrees. Section 234 distinctly 
says that when a decree is to be executed against tbe 
legal representative of a deceased judgment-debtor 
‘such representative shall be liable only to the ex- 

* tent of the property of the deceased which has come 
‘into his hands and which has not been properly die- 

* posed and for the purpose of ascertaining such lia- 

* bility the Court executing the decree may • • • 
‘compel the aaid representative to produce auch ac- 

* counts as it thinks fit. ’'•The Court is to decide what 
property has come into tbe hands of the representa- 
tive and under Section 244 (e) no such question can 
be determined by separate suit. 

I also agree that the wording of Section 280 
which must be read with Sections 278 and 279 shows 
that thesd Sections will not apply to property attached 
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in th« pouetsion of tli'e representaiive of s judgment* 
debtor and claimed bj him as hie own and not the 
property of a third {ier»-oii. For the^e reaeons I think 
the Lower Appelkite Court wan riglit in admitting an 
appeal in the present case and 1 dismiss the present 
appeal with cost. 

Counul for Appellant— Hr. Dillon 3arrisier-at- 

law. 

,, for Respondent — Mr. S. K. Boee Advocate 

and Mr. Raqji Kashindth, 
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AIM'BLLATB dlVlL. 

B4/^§ J. W. arnn M$qwri, C. 5. 

Judtctal Ccmmtmongr, C. P* 

Ss^ond Aftpgal No* 882* qf 1881. 

> 

D§€9d§d on 25<A Novunhir 1891. 


Anandrao Vinayek PlaintiJ'. 

Jageshwar ........ Defendant*. 


etsdtiot a gnittUd tc chargg a higher rate of intereet than that 
etinnlated Jof^ in cnee of fatlwe of the debtor to pay eU ictly tn ae- 
eordanre with the agteement only on the ytound that the ct editor had 
tncurted lou and uae in coneeqnence entitlea to ttamayee. 


The Lower Appellate Court appears to have con- 
fused the question of whatas a high i ate of interest 
with the question of whether the taking of a higher 
rate of interest than that agreed on in the event of 
regular payments not being made is a penalty which 
can be relieved from in whole or in part. 

On this ground the Lower Appellate^ Court 
thought the First Court wrong. But the First Court 
went on the sound principle that the interest stipu- 
lated for was what the creditor expected to get, that 
the higher rate of interest made the consequence of 
failure to pay strictly in accordance with the agree- 
ment was of the nature of a penalty and that a court 
need only award the higher interest * * 


* This was a second appial firom the decision in appeal bj 
the Commissioner Vagpar Division. The snit was originaJly de- 
eidsd hy the Extra- Assistsst CommissioBer Nagpnr. 
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if it considered the creditor had incurred loss and vas 
entitled to damages. The Court ^id not see that the 
creditor had suffered any loss and the stipulation for 
higher inteiest w^s certainly not of the essence of the 
real contract. 

I think then that the Firet Court wa^ right, 1 
allow the appeal and reversing the decree of the 
Lower Appellate Court restore that of the Coiut of 
first instance! Respondent will pay costs in this and 
in the Lower Appellate Court. 

• 

Coumd for Appellant — Mr. lialirant 11 ao Adrouite. 

Reyiondent was ab&ent. ” 
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Al’PELLATJS CIVIL. 

Bt/itr/J. TF. N*iU, E$qmft, G. S. 

Jmitttml CoMM>Mi«««r, C.«P. 

Sttond Aii/ieal No. 428* o/ 1891. 

DooidoU on 2itk Xovtmbsr 189J.. 

ZaUmmng •Plaintiff. 

Balaji and Antu Defendants. 

• 

White a ct editor obtatm an tnetaiment bond V‘tth a eiatm that 
on failwi to pay any tnatalment the entire eum ehail become payable 
at once, he is at liberty to ac/ept payment of overdue inetalmente and 
waSfe hit right to claim the entire sum and it not obliged to bnng a 
euit ffiv the entire sumo The acceptance of the oreraus tnsialmentSi 
however ^ will not bar the creditor from claiming the entire sum due on 
the debtor's /ailure to pay a subsequent anstalment, 

* • 

The Judge of the Lower Appellate Court has 
(iechled thie appeal merely oii the strength of a deci* 
sion of the Court which has been most strangely mis* 
understood. That decision merely affirms that if a 
creditor has obtained an instalment bond which con* 
tains a clause that on the failure to pay any instal* 
ment the entire sum shall become payable at once he 
is at liberty to accept pajnieiit of overdue instalments 
and waive his right to claim the entire sum and is 
not obliged to bring a suit for the entire sum; the 
mere act of receiving the overdue instalment being a 
waiver of his right. It'was nowhere affirmed that 
on a subsequent instalment not being paid the creditor 
could not •claim the entire sum due. The Lower 
Appellate Court having then decided the apjieal under 


* This'was a second app&l from the decision in appeal of 
the DopaW Gommiadoner Bhandara. The anJt wu origiaallj 
Aeeided hy the BatrapAssistant Goamiiasioner Bhandara. 
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an entire roiflappreheneion 1 remand the case under 
Section 562 of the Code of Civil Procedure for a fieeh 
decision. Appellant will obtain a refund of stamp 
duty on his meuio of appeal. Other costs will be 
costs in suit. 

Counsel for Appellant — 3/r. Dieh Barnstfr-at-law. 

t 

„ •Jiespondent — Mr. B, K. Bose Adt'ocaie. 


APPELLATE CIVIL. 

Bifofi J, W. Null JStgwfs, 0. 

Judfial CommtMitonir , C. P, 

Bseond Appeal Nf>. 272* o/lb91. 

D$€ut$d on 28 th Novtmoiv 1891. 

JRnmehandra and Laxaman Vlaintifs. 

ilithulal Hemraj (dead), heirs ) nefendanU> 

hesaroai and talubaim J 

Whiro a mortgage by eondtUonnl 9al§ math before tho pamng of 
the J'^nanry Act and t$ foretlosid ajtif t/i$ pastmQ of the Act and 
itii Bale made abeolute, the value which the iinlgvzar muet pay tf he 
wtihes to take the holding is the value that a revenue ojliei may fia. 

The only point argued in tlnji appeal was re- 
garding the pnoe at which the Malgiizar should be 
allowed to take the absolute occupancy holding. I 


* This was a second appeal from the decision in appeal by 
the Civil Judge Nagpur. The suit was originally decided by the 
Extra-Assistant Commissioner Nsgpnr. 
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have held in the case Of Kawab Fouxadar Khan v$. 
Baldeo Kaiiram and in eeveral other cases that wheie 
a mortgage by conditional sale made before the pas- 
•iiig of the Tenancy Act is foreclosed after the passing 
of the Act and the sale made absolute, the value 
wtuch the Malguzar a landloid must pay if he iriohes 
to ta^e the holding is the value that iC levenue oflioer 
may fix. I must therefoie allow the' piesent anjieal 
ann amend the decree of the CouttK below. Costs 
will be in proportion to success. 

‘^Counsel for Apf>eVani — Hr. P. N. Dutt Advocate. 

„ for Hesftondeni — Hr. Balxeant Bao Advocate, 

APPELLATE CIVIL. 

J W NtiU, E$avir«, d. S. 

Judirtat Commtiitonit ^ C F 
S$€9nd App 4 al A 0 2b3^ oflSdU 

Dtcuiidpn lit Dtcmbef 1891 


Jagmhan and Jugal Hohan ..Plaintiffs. 

Ttkaitrai Defendant. 


Aftv tk$ dati fix$d for ftofmont ih§ plnttiiif can not clam any 
paiUcnliir rate of inter get hut entitled fnfy to jatr intcfeet 

Eighteen per cent te not in tteelf an exoihitant rate of inteunt in 
thiB part of the country and a etinulation that compound inteieet shall 
se paid on iniereet not paid uv te not m penalty. 

I cAn allow this anneal on me last ground which 

* This was a second appeil from the decision in appeal hj 
ibe Oomjnisiioner Jabalpur DiTiuon* The smi was origioallj 
decided bj the Bzlra-Aeeietaai Commieeioner Damob. 
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does not seem to hs^e been pressed in the Lower 
Appellate Court that after the date^ fixed for payment 
the PlaintiflF could not claim any particular rate of 
interest but is entitled only to fair interest. The other 
grounds of appeal are not valid. Eighteen per cent is 
not lu Itself an exorbitant rate of interest in this part 
of the country and a stipulation thac compound in* 
ferest shall beniaid on interest not paid jiv is not a 
penalty. 

But from the 24th November 1888 up to ttie 
institution of the suit the HlaintifF \\ill obtain only 
Biiiiple interest at 12 per cent on the principal sum. 
The decree of the Lower Appellate Court will be 
modified accoraiiigly. Costs will be allowed in ttiia 
Court on the aTiioiint reduced. No orner in legard to 
costs iu Lower Appellate Court will be made as the 
actual question of inte*iest laised hete a as not dis- 
missed there. * 

• 

Counsel for Appdlant — AJesst's. Dick and Dillon 

counsels. 

„ for Respondent — Mr. Baluant Rao Advo^ 

cate. 
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Juiteutl Cmmtu$p»tr, C« f. 
Sitond l«}Mat Jf«. 411* tf 189^ 
Dtadtd on 2Stk Nonmitr 1891. • 



Pus^ii Gulabrao and Clmtaman»*,PlamHff»» 
Jiycmnatk and ^itaram ••• •»••••••• De/endanU. 

•Wiat is ms&nt hy * ths Urn rsqmsiU/or obumuny a eopg * ts (A« 
liMo sHuth i( tttkss an tti>n<*<>an< obtain the tof^ ttany alt dus Htltm 
gsnss, “ ilt. KaiMi t Btu oo. Mt. Qkandta Bnaga But, C. P, Zw 
Bmorts Vol, IV, page 188, oveituUtl^und Upasa ts, OtpaUsund 
otias, €. P. Luw Repot ts VoL IV, pays 166 joUowsd, 

The appeal in thia case before the Lower Ap* 
pellate Court was dismissed as being time barred. It 
Is now argued that the Lower Appellate Court yttdb 
wrong in not allowing the full time required for ob> 
Mining copies of tne Judgment and decree. 


The Judgment was dated 30th September 1890; 
tbo application for copy was made on 22nd October 
1890. The copy was ready on the 24tb November 
1890 and delivered to applicant on 2nd December. 
The applicant wished tojieduct all the time between 
application for copy alid the*date of the delivery 
to him* On the other hand it was argued that the 
tlihe np to* the 24th November only should be 
'.illtmed. 


e • 

< * Hiis was a second amaal firom the dedeioa in appeal by 

JM Olvil JddM Waidba. The suit was oriffinaUj deoidw by Me 
5|p|s Oaamissionsr Wsrdta. 


f • • * 

1rh« Ja<ige of Jihe Low^r JliptiellAte Court took tho 
l4tf«t view und relied on a ruling of thi« court Mt.. 
Stveri Bat oa, M(, Ckauura Btiagabai 6wcfAa 

^port IV 188. • 

I am not.iticlined to accept thia decision which 
confltctb with at nrevions aectbion of this Court, Upasa 
s>e. Gouala and otlitis Ayoja Sudha I\ 161). I am of 
Oplmou that \\hai ti nuant by ‘the time lequistte for 
obtaining a copy i** the time which it takes ait 
ai>plicaiit to obt.im me conj luing all nue diligence. 
If when an application lor obtaining a copy ib made 
the applicant ib told to till anu t.tke his cop} on the 
8th uay then il lu* calls and take*, it on the 8th day 

ts entitled to hivi those 8 d.i\ s excluded from 
the time within whuh he must hie his anneal even 
although ilie cony iua\ ha\e hten ie,id} on the 4th 
Or 6ih a.iy. It.ih the iiih here th.it an apnlicaiit for 
a cony shall ht told t/i <onie au.iin on the 8th day 
and if the (ony he not thin itaoi iiien again on the 
8th daj iheie.ifiei ami iliis lule must W borne in 
ixiind when uciidinc wliat time bhall he excluded 
from the ptiiod within which .m .inpeal must be 
filed. 

In the present case howe\er it has been madia 
clear that even makinsr allowance for this rule tba 
apneal would ha'ie been haired b) bome da}8 and 
ia theiefoie tinneof ssary to luttiiere. The ttp|)eal K* 
dismissed wuh costs. 

Cown'fel foi Artilhmi — il/r. Ba}U Rao Dadff^ 

Plwdeet^ 

foi Resfcvddit — lA. B. lu Bose AdvocOttf"" 
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APPJfiLLATE CIVIL. 

Bi/mtJ. ir. fftUl, Riqun», C. 5. 
JtultcMl Conwu$$i<»itt, C. P, 
3luitllantovi A/tpeal Nc. 29* o/1^91. 
DiLnUd on 0th Decmoei 1891. • 


bitaram and Mt. Bhagat I’laintifis. 

t 

InLa, Balia and other Defendants. 


Siiitjfct — Iltfidu Lull — Gvauitan of the mtnoiM-^itiitoay of 
uiration of guanitanifhiOo 

in at fault of the mi thei oi tf hht tt unfit to taemte the fiuttf 
ht^ ( me mimt's ) nt tteft maU ktntmtn ^hvulu be am otnted guaiHutn, 
tne ftatet mil I mdi tit hat mg that pt eter em e at et the motet nnL Held 
that the hons of tne valet nai gt and mothet hi/ onotket hue*mfia than 
the gratia amet oj ttu mtnoi ate no i^atnet at all oj the mtnot. 

This is an anpo il from an order of the Civil Judge 
diMiussiiig an antduation of tno minor oi nliaii girla 
to l»e decKued tlirii j'liaKuam. ami to have the onsrody 
of them. The i)(‘t''Oiis ont'O'.itig the claim %\erc the 
natermil grand -mot lie r and two f-ona of htrs by 
another huahand than the grand fithcr of the minors. 
Tiie Ciiii Judge ha*, deemed that accoiding to the 
view of the law taken in Mr. Ma} tie’s well known 
book the paternal grani-fatl #r ha*, a pieference over 
the maternal relations. What Mr. Mayne however 
says is tliistr- 

* In default of her (the mother) or if she is unfit 
* to exercise the trust, his ^the minor's) neatest male 

f 

^ This was a miscellansoss appeal from the decision of the 
OivO Jndge Nagpnr. 
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^kinsmen bIiouKI be appointed tlie paternal kindred 
Miaving that preference over the maternal.’ 

Here the on^ male kinsman of the minors (so 
far as the record shows) is their maternal graiui- 
father, the (sons of the paternal) prand -mot tier hy 
another husband heinp no relatives at all. It seems 
therefore that the Court below dccidi^d wronply 
nccordinp to ks own admission as to the law. l>oin 
parties rely on the pausape from Mr. Mayne’s work 
quoted above and nccordinp to it the I’lainiifl the 
maternal prand*father is entitled to the pnaniianslnp 
and custody of the minors. T therefore reverse tlie 
order of the Civil Judpe and order accotdinglv. 

Counsel for AjfpellnJit — i/r. Atr)}aramj>ant PUnchr. 
,, for Hosyondent — J/r. 11. C. handan Phadtr 
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APPELLATE CIVIL. 

j 

Mi/»rs J W Xstil, SsgwtSf C. S. 

% 

JlNfl#f«i , ( P. 

CiUl lU ntne4 i\r H>7« \h\f\ 

l)i4tf*4ii #n 21r<i August ISJI. 


^hrauxm I ‘lain tiff. 

Ragho Kunht Defendant. 

Whin (1 dtitiict I# uftoe^ ^ittUvunt nnd a Xoitjitattitn m da thi 
Lind Kitenui hiiing ban atued that a i'ittltment (^/i ti if iw 
%iitam\nt u htthei u; irarfitm iufut »$ itt ft noi, inittf Ixti (o' 

e( (hi Uetiuttf A(t^ the otdtntity Ctttl (owti atiiteHedo 

tnstr jw i$ ttciti n in the mnttif Jhu! that %f tfi if tie i»f thth the 
( (i&r< 4}t an Iff St fit ( on,misstot it enttt lamed ine svtt ntui ttettaetl 
i/u quesaon that t/is land is f»f, ths denettn vtti ne of a Vout t not 

h ti thC junuttdn ft • 

It the (‘use migiit hats anpiolert nntt tarrieu in aftvsai to the 
Ju/ftfia/ (*om russitri/r *s ('ow t, ths Juaicia^ Car/imtsstonet uni not 
dsai tilth ths case xtntiet ^ei (tfXi of the i ute o* ( J KCftmti 

The (leeiMoii of tlie Coni't in this cn>.e hue been 
broiitjlit to iiutue h) tiie Depuly Coniininhionei, 

The suit wfts in renhry one to hnte it detei mined 
that u ;milieulai fiild ««h * str and tliaf th« Plaiiitift 
Avas coiiReqiienil}* entitled to rceoAti { on-CBBion fn m 
the tenant <u1ti\atin^ it. 

As tlu distiict of Napimr is tinder Settlement a 
Notification under the l.and Hevenne Act having been 
issued in November Inst it amis foi the Settlement 
oiTicer to determine whether an} particular land is 


* This was a civil refsrcoes bj the Deputy ConmissioBer 
Nagpar. 
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^ sir* or not and under Section 15,2(a) of the Land 
llevenue Act tne ordiimrj Civil Courts, are ousted of 
their jut isdiction in the matter. In spite of this the 
Court of the Assis^tant Commissioner entei rained the 
suit and decided tiiat the land uas and that 

consequently the PlaintilF was entitles! to lecover 
poMHOssion. Theie can be no doubt that«. the Conic 
had no jurisdiction and that the decree i^^ that oi a 
Court nur having jiitisdiction. All the same as the case 
was one which might have been appealed and earned 
in appeal upto this Couit 1 do not flunk that 1 am 
ernpoweml under Section G22 of the ('ode of Civil 
I^rocedure to deal with the case. Tins is the more 
robe regretted because the decision of theJim^eib 
wholly wrong-based on a confused notion of ^\hat 
land is and arrived at by defective nasoning. 
The Deputy rommissioner must call the atttntinii i*f 
all Courts suboicHnate to him to Section ] 52 or the 
Land Kevenue Act. 



t0 AV & 



Stfm Jt fr« lf*»Ut M$f»tt^, <1. $, 


« 


J«4i«miI OulhMMlMHMr, ti. f. 


Af^»i Nt, %W «/ 18^1. 

Duuiid M 30(& yM«iiii«r 18^1. 

ViUba and iitaram Plamti/t* 


LuxamaTigirf Oharamgir and Balgir,*, 

iuijuL^Malgutar and Imu^PfonrHittfy 

QoiainB^iotnt family amony Octmni. Out^i 
conunt unntiMafy, Ftaud* JBmdin 
Ifiihe vfotinee of Nuypur a Ualyntar wao $yilo$yni0it»hmd^\^ 
UistStond Ua$ii wsn ymn/or thott yittoditiko rifhoojM 
dui ii«i ixtind biyond hti Uati^ and k$ could not ohm n 
• ificn ai icUimcni pfoiffictaty npbto tterg con/Offid on n 
it wio kad boon t MOf ued Malqutar dil the doatn of tko ht§ 
mamy bocauio of tfhat he {H) htid done to* the ri//af 
iketeby H acquit eti the ptoptteiary fiykt The pfoperty thtO ifliijprt ljM 
\ya$ outely eelj acquited. 

Joint famtlue ate not /omdamonyet Ooeatne, ompny tdktaim^ 
familo eyetm aoee not txtet * 7!^ 

Sold that a Outu can alienate hie pr o net ty Ufttkoui hti 
otmeent. In the absence of law ot cuetom^ thpe ii no reaeon 
jpnm of Onru ehouid oe restt leied. * 

U te fot the pafty uho pUaae hand to vtfve tt or to make 
ytrony pnma fai^te ease befote the onue imn be ehi/ted, 


In the nrfHent appeal tiie learned CDttniii(it}' 
^Apjvellant a^nin iaif>es \he point taken in the 
Wiow and necined there in the ne^^ative that 
were proprietary righta in Mairrnzari vilinjjfea in 
Hafrpnr rro\iiice before thofte iiphia were confi|rlw 
or created by tlje British Government. The learnt 


epuni«el has however not been able to Mppport bfa 
40nteniioh. A llal^ruzar was a}nonyinona with a 
Ifiiaee and leases w'ere sriven for short peiiods. The 
flights of a lessee did not extend beyond bis lease and 
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he could not claim a renewal. Such is the account 
given by all ‘authority’ and by history regarding 
the tenure of land in the Kngnur I’rovince, that 
certain rights in 'laini of a pronrietaiy nature may 
have existed need not be decided but a Malguzari te- 
nure of a village tiid nut involve anv auch right and 
in the present .case we iiave onlv to deal with the 
Mai guzari tenure the system iiiKier which a village 
was leased for 'a short period. Nor is there anything 
in the present case to show that the lease was held 
for generations in any particular family. Another ob- 
jection taken by tiie learned counsel for Aiipellant to 
the judgment of the Courts below is in regard to their 
finding the vili.age of Jadgaon was the self- acquired 
property of one IJupgir. Jt appears that he was the 
Chela of one isheoramgir who hati been Malgiizar of 
this village and that on ISheoramgir’s (ieatii the nutho* 
rities ha(i matie •him Malguzar. At iSettlemeut pro- 
prietary rights were confe’-reci on him mainly it was 
said because of what he had (ione for the village. I 
can not think tiie Cunrrs ^vronp in Ijohiino that 
thereby iJupoir acquired the proprierary rijL'ht. It 
waa not o’sviiiL" to lSheuraini»ir hur owint to hisS then 
position and personal exertions that proprietary was 
conferred on him. Tlie property thus obtained was 
surely self- acquired. 

A ibirci objection ns to the Courts linving omitted 
to find wiietlier lJupprir was joint with Sheorampir 
his Guru at the time of the death of the latter appears 
to me to be a little a<*r. of tiie way. Joint families are 
not found amontrsi Gosains amonjr whom the family 
system does not exist ami the objection is a little far 
fetched. 

* Tins was a soconil nppcail froui tiio decision in appeal by 
the Civil Judge Wardlia. Tiie auii was origiuaJy decided by the 
hixtra-^ABsiaiHiit Counuissioner Waidlia. 
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Another objection that a Garii can not alienate: 
his property without liis Chela’s consent is one which 
is not deserving either of much consideration. No 
law or custom to that effect has been quoted or 
proved and in the absence of any thing of the kind 
tiiere is no reason wiiy the power of ibo Guru should 
be restricted.^ ' 

The last objection is that the Courts, should not 
have thrown tiie onus of i)roving that the transfer by 
llupgir to I’iaintiir was fraudulent on the Defendant. 
It bs however for the party who pleaiis fraud to prove 
it or to make out a very strong j rima fade case before 
the onus can be shifted. The Defendants did m't 
make out any such case. 

I am therefore of opinion that the decision of ihe 
Courts below is perfectly riglit’atni 1 (iisniiss the pre- 
sent appeal with costs. 

» 

Counsel for ApfelUmt — Jllr. C. D. jS'auhi Jiarndev- 

(U’law. 




for Respvndait — AJr, B. K. Bose Advocate' 



Ai*r&CL&t3it enyiL. 

84fvnj» f. (*. s, 

Ofil^tnUng Jttdteial C. P. 

S$cwd Appsal No. 406* 0 / 1891. 
l)ocidid on 25M Januatp 1892. * 


Lachmaruing Vlaintif* 

*1,^ * 

fJSh^iawarsing, Palzanjansing and others ...Defendantt. 

' Ihdgeet-’^Interest after due date. Sec. ill of the CUvil 
simtdiiwre. Bet off. 

fnUstet by way of damages after the expiry of the 
can not be added to the mortg^e %n a suit for 
and %n the c ireHmeta)ict.a of this case no %nieirest 
midway of danuiges ought to be awa/rded. I. L. It. 13 All. 
'dp9l and /. L. It XIX Val p. 30 followed. 

Ji is not equitable to refuse to take into aceotmi pn^te 
m St. 1943 whwh it %8 eonUniled could not be set off as a 
mltiM for them would be barred by limitation beeoMSSiXe 
^ appear to hate been treated as a set off but they 
wtfr(! reckoned in talmg the account between the parties. 

had accrued while the property was in ths possession 
0 we mortgagee though when holding over after 

loose. ' 

\ 

jS^ The only points with which 1 have to deal 
|l|||l«fa8al by the Courts below to allow iutereil^ 
damafreb after the e:fpiry of the anortgag 
oll^ agiuubt the claim of the PU 
Af^Uat of the pioiitb for 1943 St., mIiicI), it te 
n^ed, could not be set od, as a claim for them K^eiji 
^ete been barred bj limitation. 


* This WM a second appeal from the deosioii in a 
Aui Commissioner Nerbada Iliviaion. The soit was i 
d^i4sd by the Bxtra-AasisUnt Commissioner Hoshangs 
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Under the rulings in 1. L. K. 13 All. p. 331 and 
i. L. R. 19 Cal. p.%0, the interest claimed could cer* 
taiiily not be added to the mortfrage money in a suit 
for foreclosure and in any case in th^ circumstances of 
this case 1 should hold that no interest by way of 
damages ough( to to be awarded. 

As regards the other question the profits for St, 
1943 do not anpear to have been treat^ as a set olf 
under Section 111 Code of Civil Procedure, but to 
have been reckoned in taking the accounts between 
the parties. 1 think that it would not have been 
equitable to refuse to take them into account, as they 
accrued while the property was in the possession of 
the mortgagee, though when bolding over after the 
expiry of the lease. 

• 

. The appeal is dismissed with costs. 
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Al’J’E^.LATlfi CIVIL. 

Be fan J. jP. SUvene, Esfjune^ C. S. 

Officiating Judicial Commieetoner, C, I\ 

Civtl He/erenci No, 141* 0 / 189JI. 

Decided on 20rA January 1692. 

Gulabsa ^Padamsa Plaintiffs 

Amra Defendant. 

an tnttalmnt bond i$ either a simple initalm/vt Imud, iriihout 
fl«y }>rotieion <ie tu the extgtbtltty oj the irhole rj the umimtit in <;««* 
pf default, in u-hieh ease it cumei under Artide 74 of the Indian 
Limitation Art; m- elee it te an inntaivient bund runtaiiinig euih a 
lirvvision and in that case it rt-mee under Article 7b of the same Act. 
Article 75 contemplutee a evit •/or the irhole auiovul the bund and 
not lor trkatorer balance may remain ajter the deiiurttun ot cerfhtn 
tnetaiments as to irhinh de/ault may hare been tiiaiU, The piorision 
01 the article as to tvatrer is cei tainly meant to extend the period o/ 
limitation. 

I h.'ive to coii.siiler the case of an iiistalnient bond 
containiiifr a provision that the wliole atnount siionld 
be exigible on default being iiuuie to piiv, no; one, 
but two iusialuients Default was made in respeet of 
the first two in.stalnients. A suit uas afterward.** 
brought for the whole of the mone}' (iue on the bond. 
•The question is when the jieriod of liniitutioii began 
to run. If the provisfon in the bond bad been that 
the whole amount should be eligible if default were 
made in an}’ one instalment, the case would be per* 
fectly clear. The period would according to Article 
75 Schedule II Act XV of 1877 begin to run from 
the date when the first default was made, or snppos- 


« 

^ This was a Civil reference by the Deputy CODimissioiier 
Naimar. 
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i«g the payee to waive the benefit of the provieioii) 
the perioa would acvoruing to that Article begin to 
run from the date of the next default in which there 
should be no waiver. If 1 am right In underisiandiiig 
the Deputy Coinmissioiier’e opinion to be that the 
neriods specified in the third colnmn of the Schedule 
against Article 75 are iutenued inerelv to show when 
tiie wliole amoniit becomes exigible, 1 have no doubt 
tiiat the opinion is correct. The hetiding of the 
column shows clearlv that what is shown in it is the 
linie from which tlie period of limitation specified in 
next preceding colnmn begins to run. 1 think that 
tiie Deputy Commissioner is wrong in thinking that 
Articles 74 and 7-5 are to be read together in respect 
of tiie same bond. Either an instalment bond is a 
bimple instalment bond witlioiit an}' fuovision as to 
the exigibility of ttie whole of tiie amount in cA«t* of 
default, in whicii case it comes under Article 74, or 
else it is an instalment bond containiiig such a nro* 
\ision and in iliat case it conies iimier Article 75. 
Article 75 seems to me to clearly contemplate a suit 
lor tiie whole amount of the, bond and nor for what- 
ever balance may remain after the dednclion of certain 
iubialnients as to whicii default may have been made. 
Tiie provision of tiie Articde as to waiver is. ceriainiy 
meant to extend the periuti of limitation. As 1 have 
said, in the present case the only di/IienJiy seems to 
me to arise from the fact that accoriiing to the pro- 
vision in the bund the default which renders t/ie, 
Avhole ainoniit exigible is not the fir-st, but the second. 
The only way to deal with the matter is, 1 think, to 
apply the principle of Article 75, which 1 take to he 
that the period of limitation runs from tiie time when 
the whole amount becomes exigible, that is in the 
present c*ase from the date of the second default. In 
this viewr the suit was not barred by limitation ns 
regards the first instalment. 

10 
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Bs/ort J% W* Netllf Eiqutri^ 0. S. 

3udicial C(ifnmt$$ionsr, C. 


jSicond Aitpeal No. 29^ of ISJl, 

• Decided on Sth Aupusi I89L 

Nowrojee Jametjee and others Plain It fs. 

. Ihj'tnusjee Dcfendaiit. 


When a varly ngree* to detirer 500 tone ef firewood a eerUtin 
ulitce on a certain day, he muet prove that he haii that quantity oj 
firtwoml re>uiy for deHte’ i/ at that tdare on that day. A finding that 
he had-not that quantity leady at the Ime and the place agreed upon 
le fatal to his catte or claim. 


• JuoGMKNT.— The case was remaiuled in order that 
ijlaintifF misrht, prove that oji the Slst March, he had 
500 tons <)(■ firewood ready for (ielivery at Harsood. 
I iie (/ouri iias^ after taking evidence, recorded that 
the evidence does not Bufiice to prove that so much 
wood was reaii.v for dtdivery, and the Court distrasta 
the evhience of the witnesses. It is tirped that the 
finding is apaiust the evidence, hut I cannot sny that. 
The Court lias pointed out why it districts the wit- 
uesse.s atid if their evidence is not believed, the issue 
has not been proved. 

I do not see how I can well tro apain.st the finding 
of the Court, ami, as it is fatal td tiie PlainiiiT’s case 
I must distnisg the appeal with costs. 

Counsel fov Pfiintifs—3h\ Kalvont /ioo Advocate. 
« /br Defendants — Mr. Bif in Krishna Bose 
^ • Advocate ^ 

^ This, waa a aecoud appeal from the appellate decisioti of 
the. Deputy Commisaioner Wfniar reversing tJbo decree of the 
Janior Bxtra- Assistant Commissioner Ehandwa. 
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Al*PELLATK 

Bi/ort «/• F. SUtem^ Kiqutri^ i\ S* 

r* 

Oficiaitng Judicial Commiffiofifr, C. /’. 
Sieond Apptttl Ftu 292* 0 / 189h 


Dicided on 21 it January 1892. 

Mt. Kufiddn, TuUiravi, Umraosingh 
and Kashiram-,, 

Thakur Loll and Lachman rrasod»,.Defts, liesfiondents. 

Tht rtgkti Of' redmptton and nghts 0/ /vrecloiure an co»exiin» 
iin, // thi full amount of the debt has been eatiefied from the 
usufruct of the property f morigagvre hare a right to redeem at once 
under Section 6*2 of Tranejer oj Property Jci. 


I /’//;>. Appellants. 


This tvvs a suit for tiie redeniutioi) of iDortgngrn 
properly in the possession of ilie inortgiigees oji tiie 
allegation tliat the inortgnge deht liad hfeii more than 
satisfied from the usufruct of the mortgaged iiroperty. 
It tras denied by the mortgagees that in fact the debt 
hijtd been satisfied and it was pleaded that the suit 
was premature as having been instituted before t)ie 
date fixed in the mortgage deed for the payment of 
the debt. 


The Court of first instance fixed several issues, 
the first of which was, the suit for redemption 
premature?” Tliat issue was tried first and was de* 
cided against tiie I’laintifis, now Appellants. The 
suit was accordingly dismissed without taking evi< 
denee or trying the remaining issues. 

On appeal the Itoi?er Appellate Court afiSrmed 
yudgmeat of the Court of first instance. ‘ 



The Lower Opitr.t. have prooeiid^ upon tbe 
pHitchite that tlie right of redemption nud the right 
Pf foreclosure are co*eictetieive in the abRence of any 
sttpulatibn express or iinpUed to tfje contrary and 
that when a date is fixed for imyihent the mortgagor 
is not at liberty to insist on redemption before the 
expiry ot the period named, Applying'tliat principle 
to the present case, they have held that tliere is 
nothing in the mortgage deed now in question to 
indicate tiiai there was any intention of the parties 
ttnu redemption sliould be bad before tlie date iixed. 

As to the general principle on which the Courts 
below have proceeded there are conflicting rulings of 
the didVrent Kigii Courts, the High Courts of Madras 
ami Allahabad tiaviiig declared against it, while it 
lias been atUrmed by the High Court of lioinbay and 
it lias been recognizied more tliau once by tliis Court. 

It seems to me that in this case, as in most cases 
01 the kind, every thing turns on the constructions 
of the mortgage deed. The deed recites that tiie debt 
due by the mortgagors is Us. 11861 wliich is to bear 
interest at 1 £ annas per cent per mensem. To secure 
tiiis debt they mortgaged to tiie mortgagees certain 
lauded property which is described in full. The mort* 
gagors are to hold 86j bighas of the land rent frte 
for cultivation and are also to occupy the dwelling 
house, Willi iliese exceptions tiie ptoiierty is to remain 
kt the possession and enjoyment bf the niortgngees on 
the following terms, from the gross realisations will 
be deducted first the village expenses, secondly the 
Government revenue and thirdly a sum of Us. 96 to 
be allowed to the mortgagees for their pains in 
managing the property, the balance is to be applied 

to the payment of the interest on the debt iftV*'*’ 
. lift stVvplns after payment of the interest it i% 'to 'l>e 
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upulioil to puyiug off the principal if there is a deficit 
the amount of interest remaining' due is to be added 
to the principal and to he subject to the same interest 
us t)ie principal h)SB arising from irrecoverable arrears 
of rent due by tenants is to be borne by tiie mort* 
gagors, the ntorcgageos are to furnish t,he mortgagors 
annually with accounts of their receipts and tiie mort* 
gagors are to accent those accounts wiihdnr question- 
ing. Then fellows a clause of which liie following is 
a literal translation. “The fixed time {karar) for 
paying the money is the lotti of deth budi 19^50 
Sambat having paid in a lump sum wiiatever balance 
of money may be found due to you we shall redeem 
the mortgaged property from mortgage ami shall take 
tt from your possession. ” 'I’he mortgagors tiien 
covenant tliat if tliey shall not nay ofl’the W'hole tiebt 
on the date fixed the whole of the mortgaged proiierty 
siuill on the following day he «leemed to have been 
«onveye<l to the tnortgijgees by sale and tljat the 
mortgage deed shall be deemed to be a deed of sale. 
There is nothing else in the deeti of any importance 
for our present purposes. The Court of first instance 
says; — “ According to clauses (c) and {d) Section 5G 
Act IV of 1882 tltc mortgage in suit seems to me to 
be a usufructuary mortgage as well as a mortgage by 
conditional sale ami not a mere tjsnfructuary mort- 
gage to he dealt with under Section 62 of the said 
Act. Section 62 also scenns to deal with usnfriictnnrv 
tnortgages where no period for repayment has been 
fixed. It is a eoinbinatinn rff two mortgages and the 
rights and iiahiliiies tiiereiimler can be determined by 
the terms of the contract and (2) local usage if 
any according to Section 98 of the saict Act. ” The 
Civil Judge goes on to observe that as no local usage 
has been pleaded reconrse must be had to “the terms 
of the contract and the provisions of the law. ” He 
says that the deed contaios uotbing to permit the 
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mortgngors to reiijiein the property before the dale 
fixed for the pay inent of the* debt and furtlier on he 
reiiiarka that had the parties inteiided^that the proper* 
ty should be redeemed before the time fixed a stipula* 
tion wight easily have been inserted to that effect. On 
the tjuestion of law he refers to Section 60 of the 
Transfer of i^roperty Act and to certaiir rulings. 

No doubt the Civil Judge is rigl/t in holding 
that the deed is partly a usufructuary mortgage and 
pastiy a mortgage by conditional sale hut he is wrong 
in concluding tliat it is therefore an anomalous mortr 
gage coming within the view of Section 98 of the 
Trttusfer of Property Act. That section deals with 
“the case of a mortgage not being a simple mortgage 
a mortgage by coivditional sale a usufructuary niort* 
gage or an English luorigage dr a combination of the 
first and third or the second and* third of those 
forms.” Now the present is a combinntion of the 
second and third of those forms and is therefore not 
an anomalous mortgage. 

It is important to observe with reference to the 
rulings cited not only what the mortgage now in 
question is but what it is not. It is not a mortgage 
with a stipuiarion that the interest only is to he paid 
from tiie usufruct of the property. It is not .a mort* 
gage with a stipulation that either tlie interest or the 
principal or botii are to deemed to have been satis* 
fied by ilie usufruct of the j)roperfy for a certain 
period. It is not a mortgage by whicii the tisnfrnct' 
of the property is given to the mortgagee for a certain 
period on a calculation that by the expiry of tliat 
period tiie whole of tiie debt will have been satisfied 
by the iistifriict. Tiie |)artics seem to have been 
altogether uncertain ns to tvluat was likely to happen. 
If the profits were more than was required to pay the 
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interest tliey were to be applied to Paying off the 
principal, if they were less the deUcic was to be ndden 
to the principiri, but in any case the whole autount 
of the debt must be liquidated on the date fixed or 
the property would pass absolutely to the inorigagees. 
Taking the djeed as it stands I thini it is perfectly 
clear that the parties never contemplaiied the con* 
tingency of* the debt being paid off by the usufruct 
before the date fixed and the mortgagees continuing 
nevertheless to remain in possession until that date 
for we may be quite sure that in such a case there 
would have been a stipulation for the refund of the 
excess amontit with interest. It seems simply to have 
been taken for granted that in all probability the debt 
would not be paid off by the usufruct by the date 
fixed and tliat there Wiould remain a balance tiien to 
be paid in a liynp suni. It would plainly- not be in 
accordance with the intention of the parties that the 
mortgagees should continue to receive and a})propri* 
ate the profits of the mortgaged property after the 
mortgage debt should have been satisfied aiid it would 
I think be very bard and inequitable that the Courta 
shouhi by their construction of the deed bring about 
siicii a result. 1 tliink tliat the only way to prevent 
such A state of thing is to construe the deed as if it were 
a simple usufructuary mortgage up to the date fixed 
for payment or in ottier words as if the date of pay* 
inent were fixed otily conditionally in case the debt 
should not sooner have been satisfied by the usufruct 
of the property, and in that view it would be governed 
by Section 6i* of the Transfer of Property Act. What- 
ever view may be taken of the general principle of the 
co-extensivenees of the rights of redemption and fore- 
closure if the full amount of the debt has been satis- 
fied from tiie rents and profits of the property the 
mortgagors have a right to redeem at once under that 
section. As regards that general principle however 
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1 am not prepared to nerart from the current of 
rulings of this Court, which I believe to he in entire 
accordance with the provisions of the Transfer of 
IVopertv Act. 

In tliis view 1 think that the question wheilier 
or not this suit is premature (iepenns on the question 
wheiljer or not the wliole mortgage (i'ebr has been 
satisfied as tiie plaintifla now a;>pellaius, allege. If ir. 
has been satistied from the rents and profits of tiie 
property the IMaintiffs Appellants have a right to 
redeem at once. If on the otlier hand it has not been 
so satisfied, tbeir right to redeem has not accrurci 
under either tlie provisions of ^^ection 62 or the prr>- 
visioiift of Section €0 of the 'I ransfer of Troperty Act 
for under the latter section the right accrues after the 
j>i'incipal money hai» become payaide,* is necessary 
tlierefore that the issues of fact be tried. If tlie 
riainiiffs succeed on the second issue tliey are en- 
titled to a decree f()r redemption. If that issue i« 
decided against them their suit fails altogether. I 
therefore set aside the decrees of the Courts below 
and 1 remand the cnee to tlie Court of first iustance 
with directions to readmit tlie suit under its original 
number in the register and proceed to determine tlie 
enit oil its merits with referebee to the judgment of 
this Court. 'I'ije costs oftliiF appeal and of tlie Lower 
Appellate Court will follow the result of that deter- 
mination. 
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Decided on 23n/ Januari/ 1892. ^ 

Mt. Juarkui tr Plaintiff 

Maganraj Defmdan t. 

* A d^ed WiMi i^ecuUd yonng parda ni$hin woman adre^u to 
Ktr owji %nUri$t m favour of a twrton who wtw the brother o/ her de^ 
ceaeed husband and wa$ living m the eame home with hfr, [t wuo 
held that in tueh a caee tt t# not enough to aseertatn that the eseecu'' 
tant executed the deed voluntarily or that ehe knew wLU were the 
contente or even the full legal eject of it. It ehould be «ren whether 
the traneaeUon woe a jair and equitalile one and that ehe acted trtth 
an intelligent appreciation of her own interest and not merely with « 
view to the interest of the ;i«r« 0 fi in whose javour the document wus 
executed. 

It would teem thut the Gourie below were 6carc«< 
Ij awure of the urinciitleM on which cases of this kind 
^ are to be decided and that tiiey treated thi.s case very 
much as if it had been one in which a niau of mature 
age and versed in business had denied the execution 
of a deed whicii he now considered n(iverse to his iu« 
tereat. The Plaintiff at ^ the time of executing tiie 
deed appears to have been very young; she wus a 
parda nishit^ woman; she was living in the eame house 
as (iie person in whose favour she executed it, and 
that person was the brother of her deceased husband. 

The principles on tvhicli a transaction entered into 

» 


* Tbit i»M t second appen] from the decietoo in appeal It/ 
tb* OommiMioner Nagpur Ititiaion. Tbe salt was originally, 
dteidtd by the Uepaty Commitaioner Balnglmt. 
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in such circmnstaneeB nre to be tnquirrd into aiui ati* 
jutlicaiec) upon are laid do\rti in 3 0. 1*. Law lleport* 
il8, in the case ruling in 1. L. tl. 8 All. 267 refened 
to 111 that rase, and in some otiirr cases cited in the 
Allahabad tuhiig. It is not enough to nscetinin that 
the executant Executed the dt'cn toldiitaiily in the 
sense that she'nas not acting under cot f non oi mac 
she knew n)iat were the contents or even the full 
legal effect ot it. It should he seen whithei the tian* 
saction was a fair and equitable one and whether 
there was an) security, a« in the presence of a cttm> 
petent and disinterested adviser, that she acted with 
an intelligent appreciation of her own inteieNt and 
not nieiely with a view to the interest of the person 
in whose favour the docuaitnt was executed. 

The case is remanded for fiiither evidence on 
these points:— ^ 

Was the transaction a fair and rqnifiible on< ' 

Was the I’laintifl fully aware of the tfltct of (he 
transaction? 

Did she act under an) indcptniunt and disin* 
terested advice? 

The findings together with the evidence sliould 
be submitted to this Court within six weeks of this 
date. Seven days will be allowed for the parties to 
present any objection that they ma) have to tbe 
finding. 

Counsel for AppeUant-^Hessrs, JB. K, Bose and 

Balwmt Boo Advocates. 

ff for Respondent— ‘Mr. Dillon Barrister'at’ 

ItM* 
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liheoram idead)^ heir bital and Jauam,..riaintijs. 

* Khetrij Tukaram, Jtajaiam awrf othir$...Defendank. 

Under the Ihndu Law a eeparated brother oj the tihole blood 
wotild be excluded by a teuniteu btothef oj the uhole bioid anu ev the 
eeparaied eone ate excluded by the iuue vj the evn. 

The Lower Ai'pellnte Cojirt held on the finding, 
tlxit a father and hib three eons bejiarnted, and that 
one of his bohb reutiited with him niui afteiwaids }>re- 
deceaKcd him, leaving four fiiinor tont.. On the death 
of the father the bepaiated aoiib were exelmud Ixiti 
inheritance by the bcns of the reunited ton, 

It has been contended in this ai>])eal that the 
graud’sona could not reunite with their gi)ind>father 
n. they had not aej^nrated froui him and that e^en if 
they could as the buccession in n reunited family 
differs from that in an undivided family, the grand* 
eons wrould not inherit to the ezehibiMi of the »«{<((- 
rated sous. 

The fiVst argument aeems scarcely to nred berioua 
notice. The allegation in the prebent case is not that 
the grand'Sons reunited with tlieir grand-father but 


* Tlita was a second appeal from tbe decision in nppeal by 
ib. Depaty Gomminioner Balaghat. Tbe suit was originally 
deoided by th. Bxtra-Aasiatant Ceaunissioner Balsgbat. 
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ciiat the retitiioti was eBPected by tlieir father, so that 
the couditioti aras literally ftilfiilei) tiiat the persons 
reuniting shoiiUi be those who had separated. 

Tiiere appear to be no precedents exactly appU< 
cable to tiie present case and no distinct, authority has 
heen cited in sitpport of the proposition that the sepa* 
rated sons would be entitled to succeed to tiieir fat'uer’s 
estate with tii'e reunited son. 

Iveference has been made to paras 542 and 543 /)f 
Mr. Mayne's Treatise on lliii>lii Law and usage and 
to book IL Ciianter 9 of the Mitakshara, which is re* 
ferred to by Mr. Mayne, hut liiey (io not seem to me 
even indirectly to support the proposition which has 
been advanced. Tney lay down and expound the 
exceptional rule of succession after reunion that a re* 
united half*brotlier takes with a separated brother ‘of 
the full blood. Tiiis nUc is evidently against the 
general principle of survivorship which governs the 
Mitakshara system and an attempt to explain it is 
noticed by Mr. Mayne in his t>ara 543. The rule seems 
to me to rest on no logical principle, but merely em* 
body a sort of compromise between the preference 
that the reunited balf*brotb«r would have by reason 
of re*.uuion and the preference that the separated full 
brother would have by reason of his being a brother 
of the whole blood. It seems however to be perfectly 
clear that a separated brother of the whole blood 
would be excluded by a reunited brother of the whole 
blood and so in the present case the separated sons 
are excluded by the sons of the reunited son. 1 think, 
then, tbni the Plaimilfs Appellants, who are the sepa* 
rated sons, have no case. 

It has been contended that if the point of law 
were decided against the Appellants, the case wotsld 
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have to go back to the Lower Appellate Coart for a 
fiiuiiiig US to the fact of reunion. No objection was 
taken in the Memorandum of second appeal to the 
omission of the Lower Appellate Court to record an 
ezniess finding on that fact, which appears to have 
been undisputed at the original trial. It would ap- 
pear as if tlie objectoin that reunion had not been 
proved luul’not been pressed before the Lower Appel- 
late Court and I think that the finding which the 
judgment of that Court implies maj be taken as suffi- 
cient in the circumstances of the case. 

Tiie appeal is dismissed with costs. 

Counsel for Appellant — Ur, Balteant Rao Advocate, 
„ for Respondent — Mr, B, K, Bose Advocate. 
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Btfcf* J. F, i'tneni, Ftqvtn, C. 8 
0/^ tating Jt<{uial L\ ntmitgmtift , C 


Seiond hptat Ao 4'.$* of l'<91 1 
Dntitfit on ith Fttttuuty 1&92 


Rcdee.»„,l 

Ganpati, buryabhm, Balham wtirf) 

Govinda] 


, Plaintiff, 
,,,Deiendafita 


t 


In cases in uhtth vfovftetatv ftphts ue c i on/etrui in a faih/t 
at the the only uay tn uhtth the hotis could iiatm uovid 

he by shontng that they nets entitled to tnietes 9 m tie tuuerty of she 
same natute as those tw*n ctnsule^aium tf nhuh sue an an nas 
mads and eisn then they could* not cUvm n skate unaet the liman 
Law Out only such n^ht as the Vi wt might deem Ihepenoa 

of itniitation m suth tasesie Cyeatstn amiaavte n th iitnit 7«.7 
Of the ssiond Schedule oj the Lmitatwn Atf At suit 1S7 doe^ 
not apply tn suih mses, 

Ine linspondent )ink> obtaiJKd fioin tit Couiis 
a dtcite afiain**t the i I ins lailui’s bi other 
for a shale in nhat hue Ikiii lulti tt lx t)i( loint 
niioestiiil K)iiie of Ibonoia ami Akai ni nmi in M ahiP 
viiilik held No. O."), xaImcIi hn*- al«>c) hitn hi Ki to be 
joint aiu'estial ptoput). 

It lb adniitted that at the ^ tthimnt nliuh took 
place in 1863, the propiiota*} i t,}it in th( inopirt} 
in dispute w IS oonfeiien on tl* r.itiin of the Defen- 
uants Appellantb. It is 6t*ittU that tlie Plaintift’s 
f.ither nan then diad and that the I'laintifi nas a 
child of 3 or 4 jcais, go that tie nas unable to claim 
his iifrhts. The PlaintifTs case ib tl at tliongh neither 


* This mis a seconil appeal from the dicisioii in apjieal bj 
the Deputy Comiuissioner Wardhn Thi suit nas oiiginaHy de- 

cided by tbe Extra- Assistant CvmmjbBKHtt Wnnliia 
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Defendftatt nor ^heir father ever gave him accounts 
of the profits of the share of the village, they gave 
him a oneOialf share of the produce, of field No. 95 
up to the year 1290 F., or 1880, A, D., since when 
they have reftised to do so. The I.ower Appellate 
Court finds that it is not proved tliat in fact they 
gave iiiui a share of the produce of fiehi’No. 95 up to 
the year li90 F., or that he had any share in the 
profits of the village, except by liolding rent free ii 
field No. 14, of which he is in possession, inclnding a 
parycipation in the fruit of the mango trees thereon. 
“ These are rights ” says the Lower Appellate Court, 
“which the Defendants and their father seem to have 
kepf Fluiutiff out of.” The Lower Appellate Court 
finds, however, that there is no proof of any denial of 
tiie Fhiintiff's title by the Defendants before the 20ih 
September 1879, when he had claimed to he recog* 
Btse’d as a co-sharer in the course of nmtation pro- 
ceedings wiiich took place oil the death of the father 
of the Defendants. It held, therefore, that as the 
plaint in the lUTseiit case was filed on the 18th July 
1890, that is within 12 year.s of tiie denial, the suit 
was not barred by limitaiion, appniently considering 
Article 127 of the second Schedule of the Limitaiion 
Act 1877 applicable. The finding of the Lower Ap- 
pellate Court, as 1 have s.*ii«l, is that the J'lainliff was 
with one exception “kept oni of his rights” by ihe 
Defendants and their father all along so that it is 
impossible to believe that he could, have been unaware 
of his exclusion from the property nnti) (he formal 
denial of his rights in the mutation proceeding and 
niider Article 127 the period of limitation begins to 
run from the time when the exclusion becomes known 
to the, Flainriff. The Plainttfi did not himself give 
evidence in thjs case, th.ongh it was a case in which 
juirrtcMhirly inrnnibent upon liim to do so. It 
,'^peiips, then, that the biiii is not shown to have been 
"in time even according to Article 127. 
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It has been argued in this Court, however, that 
the suit would uot lie under -that Article at all and 
that in accordance with the rulings {mbliehed in 3 C. 
i\ Law Reports 105 and 109 in as much as tiie uro' 
prietary right was conferred at the ijettlement upon, 
the Rlainiiff's yuiule, the Piaintifi' could only sue under 
Injection 68 o& Act XVIll of 1881. In the iirst of 
those cases it was held that where proprietary rights 
had been conferred on a father at the Seitleiiient the 
only way in which the sons could claim would ne by 
showing that they were entitled to interests i’t^be 
property of the same nature us those upon con‘:idera* 
tion of which the award was made and even then they 
could uot claim a share under the Hindu Law, ‘but 
only such right as the Court might deem just. 1 think 
that cliat ruling applies to the present case and that 
the Plaintiff had to sutf under Section 88 of the Land 
Revenue Act. •Apparently the period of lin ation 
in such cases is 6 years in accordance with vrticle 
120 of the second Schedule of the Limitation /t -t. If 
the Plaintiff was 3 years old at the lime of the >ettle< 
iiient he attained his majority in 1878; ifhewa8 4 
years old, he became of full age in 1877. If he he 
allowed six years from either of those years, the pre- 
sent stiit is long out of time. 1 think then, that the 
decrees of the Courts helow must he set aside. 

In this view it is not necessary to decide the other 
point w’hich has been argued, whether the Lower 
Courts were right in laying the burden of proving 
tiie separation of the family on the Defendants Ap* 
pellants. 

The appeal is allowed. The decrees of the Lower 
Courts are set aside with costs. 

Coutistl for Appellant^Mr. Fraser BarrisUr-ah 

lav, 

„ for Respondent^llr. P. A’. Dutt Advooa^^ 
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/. F* SU^$n$^ #1 6\ 

OJhtotin§ Jndtetai 0, F. 

• Aic0Md Apuiol jVft. 292* ft/ 1891. 


Dictdid ftft 21ftl Januarjf 1892 
iit. Kundan, TvUiram^ Umramng) . .. „ 

Thakutlal, and Lachmanprasad Defendants. 

• 

A dtid ofmofifag€pfotut$d that ihi mottgagt dtit tiai to eong 
inteiiut at a «tt tatn t ait, that tho mmtgngeg teas to f tmaitt tn patM* 
iton oj thi moitgaijeU titati and upplg th$ not pfo/itOffitii towatdo 
tki tniitootf and the oalana, tf ang^ tonarao the ptmctpal^ and that 
the diot wa$ to hi naatU after a attain njoniotr oj yeate^ The 
patUa did not {onleMpiate the contingent^ oj the debt oetng paid of 
by the uiuftuet hejoa the tttpulated*pet tod^ and thete vae no pi ooteiim 
/or tenmption at any earltef date ifi the event o/ euch a ^onungency 
happening. 




Held that notinthetanding the abeence o/ any eeepteee pformon 
to that efett^ the mwtgagoi uould he entitled to ledeem he foie the date 
fatedy on hti ehomng that (he aebi had been uholig diethargetl by 
the ueu/ruct, lie tould notf houeier, claim to t edeem if enth a di§» 
ehaige hoe not taken plate, by payment of fiitA amount ae mtght, 
on an aeeount being taken, oe found due* In that caee the mortgagee 
toould oe entitled to remain in poeeeeeion until the eapity o/ the etipa- 
lated vertod* 

• 

Tilts trai n suit for thr redemntion of inortgft^ed 
pro|>frtj hi the i>osse>8ioii of the iiiortgsgees on the 
allegstion that the moitgage.debt had been more than 


* This mu a aecoad appeal from tha dvcision in appeal by 
lbs CSauaissiooer Ifsrbsda Division. Tbe sail was onginsUy 
4 seidsd bj lbs Civil Jodgs Hoshangabsd. 


MitUiled from Hie iieufAict of tlie Bibrt^iigod' |»roj)eriy.' 
It WAS <}enie(l by the mortgsgees that in facC the debt 
bad bs'en satUfied and it was pleaded that the suit ' 
was premature a^ having been instituted before the, 
date fixed in the aiortgage*deed for the payment of’ 
the debt. 

• 

The Court *of first instance fixed several issues, 
the first of \vhich was. “Is the suit for redemption 
premature” ? Tiiat issue was tried first and was de- 
cided against the Plaintifis, now Appelitints.. The suit 
Was accordingly dismissed without taking evidence 
Or trying the reinnining issues. 

On appeal the Lower Appellate Court affirmed 
the judgment of the Court of first instance. 

The Lower Courts have proceeded upon the. priiji- 
ciple that the right' of redemption and the right of 
foreplosiire are co^exteiislve in the absence of any 
stipulation express or implied to the contrary and 
that when a date is fixed for payment, tiie mortgagor 
is not at liberty to insist on redeinplioii before the ' 
expiry of tlie period named. Applying that principle 
to the present case, they have he]«l that there is 
nothing in the mortgage-deed now in question to 
indicate that there was any intention of t lie parties 
that redemption should be hmi iiefore the <late fixed. 
As to the general principle on which the Courts below 
have proceeded there are conflicting rulings of the 
diffierent High Courts, the Higii Courts of Madras and 
Allahabad having declared against it, wldle it has 
been affirmed by the High Court of Bombay and it 
has been recognised more than once by this Court. 

« It seems to me that in this ease, ns in roost cases 
af the kind, every thing turns on the construVtion of 
the mortgage-deed. 



'iiAW:«»0»TP 

' The deed recite# that the deln dae bj the niort- 
gagoT# i# II#. 11, 8 W, which Utobear iutemittt ia 
aiiiia# iJ«r c«t< pet’ w»ew**^* 'J o thi# cehi thfj 

V mortgage to the mortgagees oeriaiu lauaed jiroj>«n> 
which i# described in full. The mortgagors aie to 
hold .861 of the land rent free ior culiivauon 

and are also to occupy the dwelling-house. Wuu 
these exceptions the property is to reimrin ») the pos- 
eesei’on and ei.joynu-nt of the niortgagecN on il*e 
following terms;— from the gross realiaatioue will he 
deducted Ist the village expenses; 2ndh the Govern- 
mem Revenue amt 3rdly a sum of Us. 96 to he allowed 
to the mortgagees for their pains in managing the 
propert} ; the balance is to he applied first to the paj- 
iiient of the interest on the debt, if there is a surplus 
after payment of the interest, it is to be ai>plied to 
paying off the principal; if there is a deficit, the 
aniaunt of interest remaining due i« to be adoed to tiie 
uriiicipal and to he subject to the sUme interest as 
the principal; loss arising from irrecoveiable mrear# 
of rent due by tenants is to be borne by the mort- 
gagors; the mortgagees are to fiirnisn the mortgagors 
annually with accounts of their receipts and the moit- 
gagors are to accept those oocunieiits witlionl qnes- 
tiotiing. Then follows a clause of which the follow- 
ing is a literal translation. “Tlic fixed time ( kaiar - 
for paying me money is the l.’ith of Jeth Snui J950 
Saiiibat; having paid in a lump sum whatever balance 
of money may be found due to yon, we shall redceni 
the mortgaged property frcm iiio*lgtige and shall take 
' it from your possession. ” The mortgagors then cove- 
nant that ifthey sliajl not pay off’ the whole debt on 
the date fixed, liie whole of the mortgaged property 
ahall on the followinjr day be deemed to have been 
ronveyed to tbe mortgagees b} sale and that tbe 
mortgage-deed shall be deemed to be a deed of sale, 
lliere is iibiliiiig else in tbe deed of any importance 
. for our present purposes. 



46 citerrttAL paoriKcis [Tot. ri. 

» 

The Court of fir-ii iuatauce eays;— ** Aceortiing to 
clautei (c) emt (d) Section 5S*Act IV of 1883 the 
morci^age in suit seemi to me to be a usufructuary 
mort![a![e at tre*!! as a mortgage by conditional «ale 
and not a mere usufructuary mortgage to be dealt 
with under beption 63 of ttiu b.iid Act. Section 62 
.il«o seems lo «lral with usHfructtia^ mortiMiFeo 
where no period for repayment has been'^ fixed. **It ia 
A coiuhiuati&n of two mortgages and the rigiits and 
liabilities ttiereiinder can be determined by (1) the 
terms of the contract and (2) local Uhage, if any ac- 
•’ording to Section 98 of the said Act.*' Tlie Civil 
Judge goes on to observe that as no local ns8<'e has 
been pleaded, recourse must be had to “ the tmns of 
the contract and the 1 ) 10 visions of the law ” lU .... 
that the deed contains nothing to perinit the mart, 
gagors to redeem me pronerty before the date fixed* 
for the payment of the debt and further on he remarks 
that had the parties intcimeu that the firoperiy slioiilil 
be redeemed before the tune fixed, a stinnlatioii might 
easily have been inserted to that effect. ' On the ones, 
tion of law he refers to Section 60 of the Trauskr of 
Property Act and to certain rulings. 

No doubt the Civil Judge is right in bolding 
that tiie deed is partly an usiifrnciiiary mortgage and 
partly a mortgage by conditional sale; but he ia 
wrong in coneliiuing that it is therefore an atiotiialoua 
mortgage, coming wiibin tiie view of Section 98 of 
the Transfer of Pronerty Act. That Section deals 
with “the case of a mortgage no; being a eimple inori. 
gage, a mortgage by conuitionar sale, an iisnfrnctuarT 
mortgage, or an English mortgage, or a combinaiioi 
of the first and third or the second and third of tbosa 
forms.'' Now the i.resenf is a combination of the 
second and tbini of those forms and is therefore net 
an anomalous mortgage. 
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It U important to obterve with reference to the 
ruUnge cited, not only what the mortgage now in 
queetion in, but what it ia not. It ie* .lot a mortgage 
with a etioulaiion that the iutereat only is to be paid 
from the usufruct of the ptoperty. It le not a morN 
gage with a stipulation that either thcT^ interest or the 
principal or*' both are to be deemed to have been 
aatisiied by the usufruct of the pioperty.for a certain 
period. It IS not a mortgage by winch the usufiuet 
of the property is given to the mortgagee for a certain 
period on a calculation that by the expiry of that 
period the whole of the debt will have been satisfied 
by the ujiifruct. The patties seem to have been 
altogether uncertain as to what was likely to happen. 
If the'profits were moie than was required to pay the 
interest, they were to be applied to pa) mg off the 
principal, if they were l^ss the deficit was to added 
to the piiiicipal; but in any case the whole amount of 
the uebt must lie liqnitiated on the date fixed, or the 
pioneity would nass abooliuely to the mortgagees. 
Taking the (teed as it standsy I think it is^peifectly 
clear that the parties neier contemplated the con* 
tiugi iicy of the debt being paid off by the usufruct 
belute the date fixed and the moitgagees continuing 
neVeiihelesB to remain in possession until that date, 
for we may be quite sure that in such a case there 
Would have been a stipulation for the refund of the 
excess ainoimt with interest. It seems simply to 
have been taken for gi anted that in all probsbility 
the debt would not be paid off by the uaiifnict by the 
date fixed hnd that there would remain a balance 
then to tie i aid in a lump snm. It would plainly not 
be in acconunce witli the intention of the parties that 
the mortgigeeo slKiiild continue to receive and appro* 
priate the profitt* of the mottga«|[ed property after the 
mortgage liobt ••hoiild have ^ r< u imtit'fied 'nd it would, 
1 think, be very hard aud inequitable that the Courts 
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should bj their conutriiction of tlic deed bring about, 
such 1 result. 1 thiuk that the only ay to nreveiit 
«Uoh a state of thitigs is to construe the deed as if it 
were a simple usufructuary mortgage up to the date 
fixed ’or payment, or in other irotds as if the date 
oi payment we^ hxed only conditionally in ca»e the 
debt biionld not sooner have been sattvfied by the 
nsiifruet of Uie nropet ry, and in that view it vtoulti 
be governed by iiectjon 62 of the Transfer of Property 
Act. Whateter view may be taken of the gCMieral 
oriueinle of the eo-extensivenet't* of the lights oile* 
uemption aiui for«><‘lo«-iite, if tlie full nmoiint of the 
aebt has bten satuficd from the lents ana piofitsof )he 
property, the moi tgagorn Icne a light to ledeem at 
once under that section. j\t, tegaius that geneiai 
prii ciple, no«e\ei, I aip not pteiaied to depatt fioin 
the current of niliiiff' of this Comt, viurh 1 beluve 
to be 111 entire accord ai ce with the piotinons of the 
Transfer of Propeity Act. 

Ill this view I think that ttie question whetlier or 
not this suit is premaliiie de}>ennb on tiit qiiesnon 
whether or not the whole moiigagc debt has been 
satisfied, as the I'laintifls now npoellnnts allege. If 
n has been satisfied fioni the lentsano profits of the 
property the Plaintifis appellants have a right to 
rsdeem at once. If, on the. other hand, it has not 
been so satisfied, their right to redeem has i ot acetued 
under either the provisions *oi Section 62 or the pro* 
visions of Section 60 of the Tiansfer of Pionerty Act 
fortj'i' the Jitter section • iignt acci ues “ after 
the proi ’it <4* n ’ oecoine payable.” Jt is neces* 
snry, iherefuit, i» .i the issiie.s of fact ' tried. If 
the PlaintilTs succeed on the 2ad issi • they are 
entlvhd to a ilecree for redemption. Tf t* at issue is 
decided against them, their suit fans altogether. 



'.0 


1. tlierfefora 'sot aside the. decrees of the Courts 
heiow and ' 1 rehiand the case to tlie Court of first 
instance with directions to readmit the suit under us 
original number in the registrar and proceed to detei- 
inine the suit on its merits srith reference to the 
Judgment of this Court. The costs, of this appeal 
and of ihe.jLower appellate Court will fallow tiie 
result of that determination. 

Couustl for A}'i cllant’^-ilr. J'aluant Bao Advo- 
cate, 

„ . for Besj ondent — Mr.B.K. Bose Advocate, 

APPUI.L.Vl'E CIVIL. 

' Bdor$ /• F. f '4V4n$f Esqwre^ €?• S* 

Oj/iciatiM JadirstU Oowntsttoner^ (7, F, 

:^€eond A ft real ^ 0 , 444* #/ 1891, 

Decided on ,Fehruw y 1893. 

larackand .i'okkumckand Blain'tifSt 

aambha and >hiortim 

. • 

ln 4 he ease of an out and evt tranefer of a htdding hy a ienani^ 
when the suit i« kettveen the iandloi'd vn the one tide and the $tran 0 ef' 
iraneferee of the lenanVe right on the vthrr^ the Imdiofu le entitled tn 
paeteesion^ whereae m » caee in which the ongtnal itnunt it a 
he bcuid not re'en/er on the holding, 

a 

1 think th:i ‘ ds ca*!e is governed hy the ruling 

* Ti^is was a :>’■ -'ncl appr*a) from the decision in appeal hf 
the Deputy Coininis«<Mier Chindt^ *'ra, the wae origieaHy 
decided by the Asaisuiit Commiaaioiicr CLindwara. 
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•f tbU Pourt reported ia 3 C. P. *L. R. 3 and that ia 
aacordatice with that ruling the Court of first iustaaoe 
rigiitijr held that the landlord was entitled to have 
the transfer of the tenant’s right declared to he void 
AS agaiast him, but could not re-enter on tiie holding. 
The case repqtted in 4 C, P. L. U.* 172 iias been 
quoted as authority fur the proiiositicHr that where 
(here has been an out and out tiansfer the landlord 
is entitled to possession. There is, however, this 
important distinction between tiiat case and the present 
one, that in that case the contention was only between 
the landlord on the one side and the stranger trans- 
feree of the tenant’s right on the other, whereas in the 
present case the original tenant is a party. 

The appeal is allo.wed with Costs tu this Court 
and that of the L. A.' Court. The decree of the L. "A. 
Court is set aside and that of the first Court is 
raatored. 

Cpunstl for Appellant^ Ur. C. V, Naida Barrister^ 

at- law. 

M for Rupondmt^^Mr. B, K. Bose Advocato. 
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AUPKLL^TJfi Civil. 


B0/ort J* F* SiW€Htt Siqwrt^ Ci S* 

, * 

OJiiSMUnf Jutitaal (jommt$tton€r, 0, 


m 


Y Second Appeal No, 4 B 3 * of 1831 , 

. * " • 

Decided on 8 /A Februtvy 18922 . 

Ritjinting Zamidar,.,.,^ PluiiUif. 

Jhio^vao 7V/a Oefmdant^ 

* A ran not Of humoht foi a deelai ation tn antmmiwnof 
votttthie uttore Uagatutn^ under Sei^iton 42 o/ tfie ^pectjic Helte/ 
Act 1877 . • 


• The fact^ foiiiui by the Lower Appellate Court 
are that the iJefeiitiaiu Ai)i>eiluni who was a lessee of 
u viliut>e under nin Maljru/firj the PlaiuiitF Uespon* 
neiit^ uu^ a tank wiihoiit tne periiiiHsion of the Mal« 
guzar. The Lower Anneilare Court has given tiie 
Plaintifr llesnondfiit a aedaratory d< cree decUrinjj 
that ttie Defendant Aiundlant has excavated the; tank 
without hiK consent an<i can therefore claim no consc" 
queniial rights to the village ou account of such •coh'* 
btruction., 


Presuiii ibly this decree was passed under Section 
42 of ttie Specific ll^diefAct 1877; but it ii| difficult 
to see how such a declaration as that wnich has been 
made can be brought wuthui the terms of that Sec- 
tion. lt*appeais to me that this case is governed by 
* • 

^ ^ - 

m 

* Tins vras a aeconJ appeal fiom the deciaion in appeal hj 
the DepuCy <2ommiaeiorier ICnipiir. The auit was origiually de* 
cideJ by the Extra- Assiblaul Cuiumissiouer Haipur. 
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the dattia principles as that reported in II. 0. P. L. H. 
156. The bUit uas brought in anticipation of pobsihte 
lotare litigation and was entirely unnecebbary, as t»ie 
Court of first instance held. How in the circums- 
tances tliat Court considerea itself justified in grant- 
ing a decree, which it was entiiely wnhin its di'Cie- 
lion either to* giant or to lefuse, 1 mn unable to 
understand. 

The appeal is decreed with costs. '1 he decree of 
the ‘Loner Appellate Court is set aside and the suit 
of the riaintili 11 espundent stanas dibinibsea. 

Conti'.el foi Apptlhmt — Mr. Dillm Ban ister-'hU 

late. 


fin' lii’^pvtithhl-^Mt hhuinaih Pi PUailfi . 




' jBs 

Al»l.*Ef.l,ATE CIVIL. 

Bt/org J. JP. 5r#r«fi#» E^qutu^ C S. 

OfiiituUnq JutUetal CirmmMf timer , C. P, 

SiLond Appeal No. 121 *' «/ 

Decuua on 2nd Feoivmy 1802* 

Pat tcaramli, Faizali and others Plaittlijs, 

Hi. Wajidi Begum and others......l)efendants. 

* A *i«it /«r a tntre tieilimition vifhout ttmrecutnlial itUrf if 
forunta »y Aitttie I<>0, IS »J the Ltimtatton Au 1^77. 

Two grounds liavp been urged in this apfie&l) 
iiatuel), 1st that the Phumifit* lUKi'Oijiienih bau no 
iM'ht to bruip a MUi foi a nieie detlatation, but ueie 
tioitnrt to bung a euit lor iedeiii|>tu»i), aiici ifiiuly that 
It uah baried by liiuitauon at. a Mut lor declaiatioii. 

♦ 

Tbe piajer for a detlaration waa baaedonletre- 
tlosuje pioceeetiiips taken 111 IhM) and in tbe plaint 
the cause of action is stated to liave arisen on the 9tb 
bepieiiiber 1880. 'Ibe plaint was filed on the 2nd 
April 1889. There is no Aitiele in the second Schcoule 
of the Limitation Act 1877 specially pioviding Itr 
the cause of a suit for declaration such as that now 
in question and it was argued in the Lower Appellate 
Court as it has been argued in thii* Court, that the 
Article applicable is No. 100, which would give a 
period of six years. The decision of the Lower Ap- 


• This was a second appeal from the decision in appeal l>y 
the J)«pniy Commissioner Waicllia. ^be amt was oiiginaJly de- 
cided by tbe Eitra- Assistant Coumissivner Waiclba. 


t ' 

ptlUte Court on thi* point is not^very inteUigible or 
oonvtuctug. Ttie Deputy Goiiiiiitssioner after notieutg 
chat the Plaintiffs distinctly stated in the plaint that 
they did not bue*iur pobsession ani gave a reason vrtiy 
tney did not do sO, namely taat the Defendants were 
ill pobie^biou lender a separate inortuaire ftoiu that 
III VeMiect of •which they '•ought for,a declaration^ 
^,ya; — >< As a matter of uct PUintiff's chum that the 
property he' declared fiee trom the mortgage ot 
4.11111 iry 20lh 1871) imohet. recovery of huch posse** 
*ion ol the immoveahle nroo-rcy as is possible by 
teason of Its admitted buhjection to the possesbion of 
Deteiidants tinder a huer mortgage. 'I’lie plaint has 
'oeeii badly diafted; bu.t this i* tne evident ohject* of 
the cl urn and 1 tnereiore ciiiibider I iiat tne (>0 year’s 
term of limitation i* aiudicahle. ” 'I ne Lower Apt>el* 
lute Court doe-, not '.aywn.u sort ot poNsesi-ion it was 
possihle to give the Phiintiffs in the circiimstaiiees 
and I observe rh.it it gave no ueeree loi .any bort ot 
possession, hut mnely a dodararopy decree. It is 
perfectly clear that only a declaratory decree wab 
asked tor ana 1 mu not an.iit‘ oi ady Aiticle aupliia- 
tde to till* CISC except No 100 under widen the suir 
vvish.irted. I tliink then th.it me hint must fail on 
the oronud ot liiuu.ition and ir does not apiuar neces. 
saiy to go into tne other question mat li.is been laised. 

Tne aoped is .illowed 'tnd the oeciee of the Lower 
APP'dlite Coiiit is s«i asi.ie. The rhiintiff’b claim 
will si ml 'Usmis‘i.a with <osis tlironghoui. 

Cowi'^rl h*!’ l/'?’d/<i/i/ — l/r. Piifm BanUter at* 

» law, 

*11 1 s I oiifi' nt^itUoi * ■'t" t'id. 
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[T**. Tl. 


liAW BiPOETS 


APPELLATE CIVIL. 

B$/or$ J. F. E»autf$t C. S. 

OjfSciaCifff Jniiitiiai , (7. 

Appeal No 423* of 1891. 

Diiided tn 22nd Januatp 1892. , * 


Pxoio» Lodhi„». Plainii§. 

Konda and Narain, DtfendasiU. 


• !■¥• thtpvpo$l$0/iki Jtifutfation A t th I'movnt 0/ tht tt*n- 
d&taUon and net ike actual value ot ih^ propdUh tut ula he tahtn 

Three points are taken in thib nntieal; 1st that tht 
Leaver Appellate Coiiit was uron^j pi iiuhiing rJut 
for the putposes of ttie Ueg^istintioti Act tiie actual 
value of the propet sold ana not tiie amount of the 
coubideiation, Hhouhl he taken; 

• • • • 

' On the first point the Lowir Court was cleiiiy 
wrong and the learnett Adtocate for .he KrHponaeni 
* aaiiiitrt that he cannot biipooi r ih< Lowei Cr m I'a pt u*' 
•ion III view of me tulii gs viteu on hehaii of the An* 
pellant tnz 15 W. K. 6'‘X, 11 Itom. Jf (\ ll 14S, tin 1 
t. L. K 8 lioin 377 it nViiila oe iltogetlicr intole- 
rable that III tire case of eV“i}’ instrutnent whuh 
might or mi ^lit not leqiiire to he legtHteifU acoorti- 
tiig to the value of the ptopeity afle. leu hi it, the 


* Tilts was a serond apponl fiom th« •hodion in appeal bj 

Ike Deputy* ('ommiasioner BHln|>h»t The sml was onginaily 
ieeidsd bjr the Bstra- Assistant CummissKiuer Balagliat 
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.actual vaiiie of The property ebpiil.c) be subject to en* 
quiry in oinor rr> ascertain ^hetirer the deed was ad- 
iiuiihible in t iioence or not. The result of s^uch a state 
oi wouUf be that tpere could be no siigh thing 

as it ^.neap llUlcha«^e of immoveable property. 

• • 

a e # -r 

f 

4 i 

'Die l> disirii^se»d u itlj 

for ApfulltUif — Mr, PHlov Jia) rUfet -uf- 
,, foi oi — Mi.li K, Ijosc AJio^atf 


lijtu 


Non— TJif rents 1X1 lie I of tlie judgment was of xio geacral in- 
ierest amI hnK t Lei t fore been omitted. 




IfM. f MW atpdB^rs 4r 

Al’PEt.LATE CIVIL. 

« 

B€f^$ J. F. Simni^ Esqwti, C, S. 

Oficiatinq ^udt€ial Cotnmi$9tonef ^ C. 

Otvtl kef€fenc€ Na 144*“* o/ IS^li 

1 

Decided on Idth Feoturnty 1892. 

Chittarsao Plainti§, 

Bahadur lUfetuhiul^. 


Ike Defendant in thie rase agieea to sell and Plaintiff to ban 
sextain land, field tfojh and tut^ sUtnftmo on tne land fOi he 1 WO 
and Defenaunt aaetdea Ps (i» eaineei mom y but he {De/enaant) 
subsequently delayed emnuittn or the el'*ea of amteoame ami uftiwatr 
ii* sold the same land sttfe ana U see i* a ihtulfmti^ iti% Jts JtHtO 
VlatnUjf eusa Deftnannt to L(f l*iO /ot aamtiyes on okiount of turn h 
if contfact hie tlum i as memusea on the gutnd that Ptaintrff 
si*uld net i^ue toi orifensaiiin mthnut sumo fo* speitfn^ pet fotmafutn 
Held that the blunt^ji tme iomittent (o natte ont f$i,ht that he nayhl 
ha%e to demand eveetjn t *r umanie ami to aef rneteit fot umpftt*a 
tton jot ditsit lo^s SbAttinet t% teustn of the h each of contract lit 
tan not he refused such nmvensaiion on tnr g^ouna that he does mt 
sue for specifio pet /{tmants also 


ProcfeaiDgs of the Couit ol the Distii< t 
Nimar in anpea) uiKiei i»iO'»»sion‘> of Section 617 (. 
J*. Code. 

Claim 150 damages on aceouut ofbieacb of ton* 
tiact. * 

Tried by the Court of Tabeildar Khandviaabu 
JU. 5 airarded as damages. 


* Thifwua utiI reftrcBce by tbe Dejmly CoDnuieeienel:;'/ 
Nimar 
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OBHTttlt PfiOViMOSS 
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The facta ar**. DeTendanT agreed to aell and Plain* 
liff CO buy ccii.tin land, field '••*oi>8 and trees standing 
on the same land for tne »>uin of Its. 1400. Ks, A 
’sete ncceoiea Det*>Mia.int iix eat nest money. Subse 
quently Dcfeimant nt 1 ii execution ot the deea of 
eouve^auce amt ultimiteh •.obi the same laud, cropn 

and tree.? to a thud tatty tut 1600. 

• 

The Lower Court uehJ that Seciioii 73 Contract 
\cl ruied the cane siiid uiMiUH&ea the BUit all except 
lor the sum of tU. 5. In aiute.il it \\as iii^ed that li 
i^laiuiiST waived Hpenfio pettoiinance of tiie contract 
sbiid was cotiteiil to itceive coinpeii«^atioti ioi loss siis* 
fshined he was eiitiilei to ii ueert-e tor the amount ol 
ioss actualh suiUiineti uiurh iie m the value of 
the crops. 1 am of opinion that the breach of the 
contract is not one to he thus rtertu. The loss sus* 
rained is lu fa<t the lijrifl of ssin<r the land with 
<iU the advantages aii^inir out ot tlut possesMoii. H 
this lobh can be adequately lel)e\^ 1 by a mone} par- 
ment then by Section 21 Specific Keluf Ad the Plain 
iff cannot hruifj a sim for bpecitic pei forinance but 
< an claim (lam i^es, JMaiiutfi howfwei uomits in ap* 

that he cannot adequate!} be itheteu ot hia loss 
o\ a meie inon^\ payment. His loss is more than 
• n be equitably lelnxed •r piescnt This beinp so I 
(ii^Kur ihit hiv. piopei action was to proceed under 
V t t »**pt>rihc Relict Act and sue for specific 
v'eiioim iii ‘e and also claim (.ornpensiition for the direct 
inti tinn)((iiat( loss r e sust in ea in ni^t en]o}ing tke 
I -"Ml d the laua 

I ne suit IS me m winch i o Second Appeal lies 
IU1 as he poin* raised ib of#» of (onsioeiable imtioi- 
tanc.*- 1 onike this refeiMut lu (i»*i provisions of Section 
t>17 C »\ Oole fot a i ». of Jadivul ‘Coiniuis* 
SI ' Ooiu f * 
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<MWtt^iit to WMV nay laighiE tiiKjfi 
' 1»« miiAt W« to <le*aj«»«l'»p«cific per/orm*o«« 

Mk wwly for compensation for direct low euataiej^^ 
i)y *reaAOu of il»e breach of contract. He can 
mused aHcl> cotnueneation on the gtouad that be 
not eue for sjjftcific performance aho. * 

Let the reference of the Deputy CommUtioner kflj 
aostrered opcordingl}. 

/ 

* CM»8il for Plain tiff— ilr. B. K. Bose AdvotnU** 


• Defendant— absml thouoh served. 




iBkjlrw'^'^ ^mm, ft ft 
OfUtmi»f JtiUutl CbAwfawiw, ft i 
ir«. M6* f M9I. 

'jDmuM m M FOrmm^ 1892. *7 

, fiwmprdiad Ptamtif. 

* 

^VetAaran Shagteandas and ctUTt..Defaidan^^ 

* Ia till MM tlu mtrtfttft to tie AfiptWamto hnu proiftod if 
tlMtrfl* MM t>f tkojufo hrothi^t t« jmnt t$$au, to tkt omum ofjk** 
«• ill wdtotdtd fropottf). A /ae Amfo nflomor^ fSf imo 
^hpAknv tnoontod tn tetpoet oj tko wholo ot tko wHdandal pr o^p f fg 
wmortfpfo M ttk$oh (M PUuutignhoo. Bi^Um u mou mpoA opd 
miBt ha rtfkt to aluoato At* tmtoiut •« tko font fpopit^ 
Aop po lt d, tt MM oontondod that at no ptoettAnfi umt tmirn iimAIi 
{|[A i*lNM to trontt a Mid tkarpt bp mt and attaokmtnt oB tkoi tkt 
hImum obtatntd not tkt tramtitr pf a* mkoatt npkt mk otk Aud 
ttdk ktm. Sttd, Jolhmmt tkt rutt tahn bp tkt Stpk Oonott 
iiaitai and JBombap tkat tkt mortpapt pronttd op Bar!^ ertpttd 
naahd ekmpt on tkt nndtndtd fnofvtp of tkt Jotuipfo tkt itetant 
9t kit tkatt ana that, tkat ekatpt kat not bun tattnpnnkid kp ktt 
.doatk. Su 111 C r. £. ft M. 

This case has now been nartowed down to « 
simple issue. It is how admitted for the Appellaiit 
t,!^at they can not rest tlieir title on the lease |^t|Ced 
*J» them by Must. Hansa and her sons or on the decree 


*^tained against those persons as they clearlv had no 
Utle* It does not appear tliat any question of priority 
aria^ between the mortgages now in question, for 
whereas that griAited to the Appellants is a sim|^ 
mortgage, the other is a mortgage of quite a differ^ 
' character, the stipulation being for possessicti in liett 


t f 

* This mm a Mtooacl s^sl £roa» the dsriuBD si ajqpssl 
me ClewBiissteaer XTariisds Diwsjoa The siiH ess onghilll^ 
dseided by the Civil Jadge Nsrsiai^ar. * 



Fbiintiff ij^ 

«Bifitlf(l M ibi« ttionglie* 

hotfA, It l« 011^ 'obttttafiM tliAt tti%t dtetwi 
be tttl^et to tb« rigliCt of the Atipellnte iiiidicf ,lh« 
noRgege grested to (kein. The quection for deeliloti 
it;! tbea/t^hetblfr thet mortgage creeteil e valid oherge 
oh the eetetyerhioh is now binding ii{4bn it. 


The mortage to the Appellants was granfOd liy 
Barbha, one of ttro brothers in joint estate, jto the 
e^Wiit m hit share in the undivided propertyr ‘4 Atw 
days afterwards the two brothers exaeuted in hl^*eei 
of the wbple of«the undivided )>roperty the mortage 
oif brhieh the Plaintiff relies. Barbiia is now nrad and 
whUe^bie right to alienate bis interest in the jdiw 
properiy is not •did^mted, it is contended tW as. pc 
pMeeemiigs were taken in his life^tinie to creete n 
valid' diargo by suit and attachment; all that tht 
alionees oteained was the transfer of an inchoate right 
whkh dted with, him. In support of this contenupx 
the rulings rdnorted in I. L. P. 8 AI). 495, 1. L, E. 
All. 781, 1. L. R. 5 Cal. ( P. C. ) and 11 Bom 
H. C. Keporta 76 have been cited. It appears to ttu 
that none of tbeae rulinga go the length of Inyin; 
down that where a charge has been created by a inem 
ber of an nndirided Hindu family during his liiV'tim' 
for the payment of a debt, the piupeiry of the fnmib 
ianot liable for that debt after his death, though the> 
mre atatbority for the proposition that the lamily pri0 
petty la not to liable where the debt is^'a simple nn 
secured debt, unless a charge has been created 
attariiment of the debtor’s interest during bis life>tinte 
On the contrary there is a passage in the Privy Coun 
cil ruling in the case above referred to at pages t%\ 
and 174 T. L. R. 5 Cal. which appears to support th 
JlM|^lhmfc*a contention. The case was a Bengal ens 
'aim in the’ conrse of the -judgment their I.ordahip 
'noticed ( at pages 166 l^d 167 ) that while in Hadra 



4 ^ rnimEfmfmrn Ltwn, 


wffkrhriuie ^otitriM' ftiidT oonmjfia^ m 

r I'K&K^ 

“ If cU« law of the Presidency of I'oirk Willtata, 
ideutleat with^ that of Madras, the ntor^^age exeettta4 
hy Adtt Sahai in liis life>tima as a secunty for the debt 
might operate after bis -death as a vakd charge upon 
Monaah ^isntnbharpar te the extent of hU own, then 
sharh,^ The dilfectilty is that so far as che-deeillttlAi 
have yet gone, the law as understood in Bengal 'does 
not recognise the validity of such, an aUenacisui**' 
Finally their Lordships decided the case id favour'ol 
the creditor on the ground ttiai in any ostse the ttwno iff 
flon proceedings that had been l^ad before thw death 
of Adit Sahai ha^ gone wo far as to constitute a valid 
charge upon t^e land to the extent of Adit SahllBi’e 
undivided share and interest therein which couldi not 
he Weated by his death before , the actual sale tof the 
attached property. It would appear, then, that their 
Lordships of the Privy Council adopted what I must 
say seems to be the only logical principle, that the 
question whether a charge created by a w»e i n he r oC.au 
tttidivtded family to secure a debt would prevail lifter 
his death depends an the question whether by the 
personal law to which he is subject he is competent 
to make au alienation of the undivided property to the 
pxtent of his own share. 


* * The Lower Appellate Court, which «beld that in 

S eneral a member of an undivided family n pAi r the 
[itaksham law has not a right to mortgage wkhont 

i he consent of the other membere his share Ui the no* 
iivided property in order‘to raise money for Hs own 
purppsee, seems to have overlooked that the* Inw has 
^n differently exponnded, «8 their Ler^hips of the 
Privy Council remark, by the Courts in different parts 

20 » 
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cfiftA t jtii i« ih* cftM. 


I mti«t thvrefore liold tliat the moftgage gni|ite4 
bjjr Harbha on the SSth September 1888 cg^teii a vaiU 
ohftrjre on the uudivitled |>tuiterty of the fatnUj40 tbd 
ei^tent Jf hU share and that that charge hasbotb^ 
«ttbi|[^shed by his death. ^ . 


^ Tide appeal is therefore decreed t^tth costs, ^ ^ The 
da^ee^of the Lower Courts wiil be so far inddifieii 
that the decree for po«Bc«Mon made in favour of the 
iUaintiif Uespondent shall be subject to tlie rigl>ts of 
thej)efcndants Anpellniits muter tiie mortgage of the 
88(0 September 1888 hela by them froth Harbba. 


Cmm^ for Appettant’—i/estrs, Dids and B, IT* 

Bote Addoea^, 


»» 


Reaffondmt-^Ur. Dillon BarritioT’Ot' 

boo. 
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APPELCA'rfi Civil.. 

• ' 

F. Sftrmt, Etaturt, O’. S. 

C 

*OJioiaMp Judicial OvmmtMCtancr, C, Pn 
Sicond Appeal aVo. 497* o/ 1891. 

Decided en 9/ A Pebruary 1692. 


,A kharkhan Plaintif. 

0 

Alt. FazUabi and KisJien Teli Defendants! ■ 


A morigaftd &■« houu f<v a jntm 0 / mnneg to B and told C ki» brother- 
in~law that be might take the houee ij he ivouUi vuy hie tiebt due to Bo 
0 ftaid the principal debt and took voeseseion vj the hvuee /of a ttmcg 
but it tvae aftericams cold by D, eteter oj A to E irho again gold tt to 
i\ C eued to obiatn poeeeeooon of the houee y but hie vlaitu icae dis^ 
mieeed, on the ground that he had no dam to pveeeeewn. It woe held 
that hCf C, could at the ouietfte bni^p a eutt tor the tnortvage money and 
proceed againet the mortgaged honee, i' then eued tor interest , the 
principal eur/i having been paid to him. Held that there ivae ng trane- 
/er of the mortgage to 0 and that at the moet he only acquired <ifi 
eguitable right to be repaid the amount ichtvh he had advanced^ ae he 
had done it.gr atuttouely. Held aleo that iV e claim woe barred by 
Article 182^ Schedule II of the Limitation Art ae the money u^ae paid 
by km 12 yenre before the inetitution of the euit. 

It appears that the brother-in- hi w of the Plain- 
tiff Uespondent, havin" mortgaged hiii house for Rs. 
75, sent for the Plaintiff on his death-bed and told 
him that he might take the .bouse if he would paj the 
debt. The Plaintiff paid tbe principal tiro rears after- 
M'ardt and took- possession of the house for a time, 
bur it seas afterwards sold by his sister, the widow, 
to a Tierson who again sold it to the present Apjiellant. 


* This was a second appeal from the decision in ‘ appeal by 
the Giril Judge Sangor. Ilie snit wae originally decided by tbe 
Extra- Assietant Commissioner Sangor. 
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The llespondent' to' (ibtiilif bf {jj^e 
house, but hia .cl^iiir i^a'a i&naUy'^ali^iased b}^ tbis 
(/piirt on the S^th March 18^0 with the observation 
tliAt he ** could at t4ie outside briii)§^ 0 suit for tin 
ihortgage iiibn'ey and nroceed against the mortgaged 
hbiise. It aupeacs that as a matter of fact the Tlain- 
tijir has been repaid the principal amount of lls. 7.> 
advanced by*’iTiin; but in the present suit he sued fm* 
intereat at* tlie rate frxed in the original mortgage - 
bond. The first Court gave him a decree in full; bur 
the Lower Appellate Court, considering the amount 
eiAirbitaut, reduced it very considerabl):. 

It has been contended here, as it apiiears to have 
been contended in tiie Courts below, that in the pet*))- 
liar circumstances of the case there was no transfer 
of the mortgage to the plaintiff and tiiat at tiie ntniosi. 
lus only acquired an equitable right, to be Vepaiti tite 
amount whicii be had acivanced and I am inclined lo 
take tins view. The payment was niaiie gratuitously 
and not by a person interested to make it as a subse- 
quent mortgagor or a co-sharer in tiie prdperty. 1 
think, tiien, tlisit he can not be said to stand in the 
shoes of the mortgagee and that all tiiat he can be 
said to have acquired is a charge on. the property. He 
has already been repaid what he aiivanced and if he 
had nor, his claim'^s clearly barred by Article 13£ of 
the second Schedule of the Limitation Act, which is 
applicable to charges iipob prope^-ty as distinguished 
from mortgages ( 1. L. R. 10 Rom. .579 ); for the pay- 
ment was made more than 12 years before the d.tte^ 
of the institution of this suit. The Plaintiff liespou* 
dent relies on Sections 18 and 20 of tiie Limitation 
Act to extend the period. 1 do not see how the for- 
■ mer Section applies. Section 20 is relied on in conse- 
quence qf the Appellant’s having repaid the Rs. 7.5; 
but I find that the repayment was made after the ex- 
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eft.. 




piratioii of 12 yean: frptn |»j4a<ent bj tbe rUiiltAff 
i^|ion4«tit of tbe moitgc^o^aOut* 


I must hold tbeOf time the I^Uititiff Respondent's 
claim to interest is ^rred and I'tlierefore set as^Uie the 
decree of ‘ the Lower Appellate Court, so that the 
Plaintiff Uespot^ent’s suit stands dismissed with costs 
throughout, 

f 

The cross ap()esl as to the amount of interest is 
dismissed. 

Counsel for Appjdlant-~-Mr. Oillon Barriater-nt- 

hits. 


Respondent — In person. 


21 



Suppitmmi 10 A. 8—6 — 1892. ) 






u'tr fttfdftti 

» • 

APumATg cim. , 

* « 

0«/ir< J. F« lifUirty 0. 6. 

0 jU 9 i»Unf Judiami C. f, 

^§cimd ApjmU ilT#^ 601* •/ 1801. 

Dgatiiti 0» IBtk Fihrwarj/ 1892. ^ 

......... .....M... ........... VlainHff, 

/«i*a «iiil If a /ii«<//omI l4»iii/opri a ri^Af (»/ Otfir 
ahmtluii whtth treti s^iti m iXiMtdno^m 

d^TfS, it It at eiikiftniftf fw tk§ i that hi wat intitlHi to diduet 

thi^mf bitHUH hti aautii*atioo to the Oallutor to fix tkivolui of tin 
taun and the iHunmg of mam bp the ( oiiector, iJeid that ^irtlon 9 
0/ the Limitation Jil had ««• anoiitation to the ran, Arttvis 20 and 
not Afticlf 190 avidiii to tin 1 09$, I'heit if no diitinvUon in finneipii 
bitWien the iiiViUuntaij/ ham n rfinletl b^ fmevhiun in a*eaiio/ 
oohdtitoHal 9alf ana the inrotuntar$ tiamjei ifectid by mcutton iaU 
IV C\ /*. L. iC» 79 jodvUid, 

Tliio wa>« a «iiir by a landlord to enforce a right of 
pre<emiition over o«‘rtaiii alivoliitc occupancy fielde which 
were aola in execiiiion of a decree. Poaeeahion was 
obtained h\ tiie tmciion piiiciiaserK on tlie 26th April 

1889. The f>nit nu. inatitiiied on the 11th December 

1890. Tne ciuini nua niet«l>y a plea that the suitVas 
barred by liinitatioti iitider Artitie 10 of the second 
Schedu)e'of.the l.itniiation Act, 1877. It was con> 
tended for the l*iuintifi' that lie was entitled to ciednet 
the time between hU application to the Collector to 


* Tlim WM a second app^ from Ibe decision in appeal I7 
the Ttepatj Conuniasioner Bbandara. The anit was originaDj 
decided bj the Kstca-AssittBUt CoBunissioiicr Bbandara. 
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fix the ▼ftloe of Und an^ U>ft jpnttMg of ordm by 
the Collector, that Is ftom the SOtb January 1890 to 
the 16th Octo]»e|^ 1^90. 

The first Coart tha(: though the Plaintiff 
would have been entit]e<i to the deduction if he had 
made his appHcatioii. to the Collector While the sale 
proceedings wdre pending, he was not so entitled in 
view, of the ,ProviMions of Section 9 of the Limitation 
Act, because time had begun to run before he made 
the apnlication. 

• m 

• 

'J^he Lower Appellate Court held that Section 9 
of the Limitation Act had no application to the case 
and decreed the Plaintiffs claim, holding that it was 
**bat equitable^' that the period during which the 
proceedings were pending before the Collector should 
oe deducted. 

« • V 

The decision of the Lower Appellate Court was 
perfectly right on the 6rst point, but it was certainly 
wrong in so far as it allowed the deduction, which Hi 
entirely unauthorised by law. The learned Counsel 
who represents the Plaintiff, .new Kespondent, in this 
Court admits that he can'not supnorc the decision of 
the Lower Appellate Court as it stands. He contends, 
however, that Article 10 of the second Schedule of 
the Limitation Act does not auply and that Article 
180 is the only one applicable. He argues that the 
menlion of the registration of the instrument of sale 
in the third column against Article 10 indicates that 
none but voluntary sales were contemplated and he 
urges as the reason why the Article should apply to 
voluntary and not to involuntary sales, that where 
there is a voluntary sale the person having the right 
of pre*eini>tion has notice of the sale in coftsequence 
of the registration of the instrument. The' learned 




Q, P. ftv7;2i ^It.wli^h )lt. ,he^. M>iMl 4rtij^ JO 
aptilie^ fo jOf ifore^pia,r« WW.?* 
t^pmutipiiiil |ipie, ;£rom c^aes pf^aale )>rA* 

(vediiigii |(jp\ ; g|t;ouj|ii that 41 ) a caiia’pf cpp 4 l>^onii) 

sale there is a regiMt^red U)fitruii)eoti so Kh^if fhs 
))erson having a rigiit of pre-enintiou hify notice from 
the regi 8 tra,ti 0 ^of«thjB bjitrupent. 


Notv it Sjtieins to me tliat the theprp tl)#t the 
person h^yi'^g ^ right of t>re«riP|>tion has notice from 
tW rj^gistration of the inatruineiit cannot ho)4 in 0 
case where plijaical {)08ae|st«iou*of the proiierty eoM ie 
tahen bj the purchasers and tliat tiie notice in such 
eases is th^ taking of physical p(M8eee,ipp< . ft is 
obyipue that even in the casp ofa voluntary eoJe the 
question^ whether the instrument of sale .wpnl4 
registered or not would depend upon the value of the 
interest transferred. It could not possibly be con* 
tended that in the c&se of a voluntary sale of property 
Valued at less than 100 lis. by an instruinent'diuiy 
executed, but not registered, where physical posses* 
. sion had been taken by the purchaser of the properfy 
sold. Article 10 would not apply. Yet in that case 
the perspn hayjn^ the right of pre*einpu.pn would not 
have had the notice which, it is contended, the tact 0 ^ 
registration would give him. 


I am unable to see*any distinction in principle 
between the involuntary transfer effected by foreclo- 
sure in a case of conditional sale and the involuntary 
transfer effected by ezecutiop aale. In the former case 
tbe'property becomes that of the vendee, not by the 
operation of the instrument of condititbal sale, but by 
the act of the Court in paaging s decree for absolute 
foreclosure, just as in an execution sale the transfer 
takes plsdh by an act of tbs Court. I do not under* 
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■taad moreover hoir it eoltld bo b«^ that tjhe icgUtra* 
ttoq of the deed of eoiKiitional sale gave the Uud<lord 
any notice of the abaolute ^ale,. niiicb luSgiit not take 
place for year^ kfter. 1 tiiink tiieii, that the ruling of 
cbU Court above referred to is in point and tiiat 1 
must hold that. Article 10 applies. • 

♦ 

It has been urged that great haVdf.hip might arise 
under this cdiisi ruction of the Inu ; hut 1 conceive that 
the Courts are bound to adminieier the law as they 
find it and that if hardship iK found in practice, to 
arise, the only remedy is by le^ihiaiion, in the cose 
now before the Court, at*any rate, tiiete is no hardship. 

• 

The riaintiff has only himself to thank for allow* 
ing the time to slip by till it was too late for him to 
seek his remedy. • • 

« 

• 

The appeal is decreed with costs in this Court 
and in that of the Lower Appellate Court. The decree 
of the first Court is restored. 

Cmmd for Appellant — iJr. B. K. Boee Advocate. ^ 

for Reepondmt^Ur. Oillen Barrietcr'at- 

Uuo. 


2S 



( Supplement to A'. 22 6 - 18^2. ] 


APUKLtATB CiVIt. ^ 

Bt/&r$ J. F» StgvgHi, EifwrSf C. <$• 

Ojlttiattnf Judieiai O^mmiMionsr 0^ t* 

Sit^und Appeal No, 521^ o/ 1891.„ 

H^ee^ed on \ith Ftbrwry 1692?t 

Ratnji *......-. Plaintiff. 

, Fakira Lodhi ^...Defendant, 

The Plainlt^ in the cnee who woe a thekadar sned Defendtint 
ae an ordinary tenant Jor enhancement. De/endant offered to pay an 
enhanced rent at a lower rate than that demanded by the Plainitf, 
Thie ihi Plaintiff accepted, and a decree wae made accordingly by the 
Jiret Court, The Defendant then appealed on the grouna that he 
was an occupancy tenant, alleging that bpng an tllUetate man he had 
hiefft> unable to etate before the Lower Court the enact year in whteh 
he had obtained poeeeteion oj hie holding. The Lower Appellate 
Court f however, eet aeide the decree of the fir at Court on another 
ground, viz., that the Plaintiff being a Thekatiarj had no power to 
enhance in the absence of an expteae atipulation in the Thika lease 
to that effect. 

Held that the Defendant had no right to nek for the eetung aawe 
of a decree to which he had consented merely on the ground that 
he had not chosen to make a defence in the first Court. He was btrund 
by iftnt decree unless he could show that his consent had been obtaineti 
by fraud, A. Thkadar te a ** landlord ’’ within the definition of that 
term tn Section 3, eub- Section 3 of the Tenancy Act, A Thtkaaa* 
or farmer for a term of years ^ therefor e^ can enhance, in the absencf 
of an express etivuialwn in she lease to the contrary, 

$ 

Tiie Plaintiflf now appellant, who is a thikadav siie(t 
the Defendivnr, now Respondent, as an ordinary teji.int 
for enhaiicetnent. The Defendant raised no quesiion 
as to bis own st«atus or as to that of the Plain bur 


* Thii was a second appeal from the decision in appe»i hv 

the DepQ^ Commissioner Bhandara. T)ie suit was origin»})r 
decided hj the Extra* jSssistani Commissioner nhandnra. 
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o£^d to pay. an anliaifoed at i( lower rate than that 

demanded by tlia Plaintiffi Thiitche Plaintiff.accepted 
and a decree waa ntade accordingly by the firet Court. 

The Defendant then appealed on the ground that 
he wag an occupancy tenant, alleging that he, being 
an illiterate u\Jin, had been unable to state before the 
Lower Court the exact year in which iie had obtained 
pOHoeseion of hie holding, that the Lower Court had 
consequently come to the conclusion that he was an 
ordinary tenant and that he had therefore been obliged 
to agree to the enhancement to save himself fi^m 
ejectment. 

The Lower Appellate Court did not notice ^he 
grounds urged by the Defendant but set aside the 
decree of the first Court on the ground that the Plain* 
tiff, being a ihikadcar^ had no power to enhance in the 
absence of an e'^spress stipulation in the thiJca lease that 
he should exercise such power. 

It is urged in Second Appeal that the Lower 
Appellate Court was wrong in law, 

1st in setting aside a decree which had been passed 
by consent, and, 

Secondly in holding that a thikadar bad no power 
to enhance unless the thika lease expressly provided 
that he should have that power. 

As regards the first point I think that the Lower 
Appellate Court ought to have dismissed the ap(>eal« 
The Deiifendant had certainly no right to ask for the 
setting aside of a decree to which he had consented 
merely on the ground tbqt he had not chosen to make 
a defence in the first Court, for that is practically what 
it came to. He was bound by that decree ^unless he 
could show that his consent had been obtained by 
fraud. 
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As to the ieeon4 point it hae been held in Bengal 
( I. L. R. S CaL 474 ) that an Ijardeo' or farmer for a 
term of years san enhance in the absenee of an express 
stipulation to the contrary* 

The Lowey Appellate Court cites no authority 
and gives no reasons in support of view, and I 
think that it id^ntenable in the face of the provisions 
of the Tenancy Act. A ThUtadar is a ‘landlord’ with* 
in the Definition of that term in Section 3 (SuboSee* 
lion 3) of the Act and as such he is entitled to take 

1 >r&ceedings for enhancement in the manner provided 
ly Sections 56 and 57 unless he is restrained from so 
doing by a stipulation to that efiect in his lease. 

1 think, then, that the decree of the Lower Ap* 
pellate Court is altogether bad and must be set aside. 

The appeal is decreed with costs in this Court 
and in the Lower Appellate Court. The decree of the 
Lower Appel)ate Court is set aside and that of the 
first Court is restored. 

Cetowef fcr Appellant^Mr, Fraur Bwrritter-aU 

Um. 


Rapondknt-^In person. 



H OB»TftAL PBOVmCBS Ypt. TI. 

APpilLLATE CiyiL. 

B§for§ J. F. Sievem, Etquirs, C, S. 

Oficiitinq Judicial CommiccioncTf C* P. 

Second Appeal No. 662 ^ oj 1891 . 

t 

^Decided on 16/A March 18^ 


Bhopatsing and Kanhyalal Plainti/fs. 

Thakur Borelal and i\anku Defendants. 


In thte case the queciion iva» what is the posttion of a euh-te^ant 
when the tenant^ oJ the person from whom he holds has been deter - 
milled bp a surrender of it to the Malgvear. Held that when the l«- 
nancy tt determined, the subrtenanry whuh ts grafted upon %t is nStes^ 
earily determined also and the siib-‘tefittnt can not become a tenant 
under the Malgusar except under a special contract. 

The question at issue in tiiis case is what is the 
position of a bub<tenant tvhen the Tenancy of uie 
person from whhm he liolds lias been determined by a 
surrender of it to the Malgiizar. The Lower Appellate 
Court holds that the Sub-tenant ipso facto becomes an 
ordinary tenant of the Malguzar. I think that this is 
incorrect. It seems to me clear that when the Tenancy 
is determined, the sub-tenancy wiiich is grafted upon 
it is necessarily determined also and tiiat the Sub-te- 
nant cannot become a tenant under the Malguziir ex- 
cept under a contract of tenancy entered into directly 
with him. 

The appeal is decreed with costs in this Court 
and in the Lower Appellate Court. The decree of the 
first Court is restored. 

Counsel for Appellant-^ Mr. Dillon ^arrister-at' 

law. 


Respondent — In person. 



* This was a second appeal from tbo deciaion io appeal bj 
the CItII Judge Sangor. Tbe snit was origiBally decided bjr tba 
Extra-AisistaBi Commissioner Saasror. 
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APPELLATE CIVIL. 

B«/tr« J. F. SUmu, Siqwrt, S, 

• OJictatt*§ JndtctAl Oommuutntr C, F, 

Slieond Apjual No. 670* a/ 1891. 

Sieidod 0 * \ith March 1892. 

§ 

Mu Sardar Baku cmd Mu Katki Btti„»Plaintifft. 

• Gopal and khandey Defendants. 

An imtrumini can not be used to en/orce a inn o/more than So, 
99e For the calruiatton of the value of the n^ht, Mie or tnieteet 
dealt imlh by a document Jor the purpose ojf the Registration Aet^ only 
the principal amount eeeuted by that document te to be token tnto 
eonsiderationo 

* The queetion of the admiembthty of a document to eetablieh a hen 
and the queetton of the extent to which the document operatee to esta* 
biieh a hen are altogether atjferenio 

This is a suit under Section 99 of the Transfer of 
Property Act 1882 to bring mortgaged property to 
sale for the realisation of a sum of Jis. 330, principal 
and interest, the mortgage having been effected by an 
unregistered instrument for a sum of Ks. 99. The 
Courts below have Jbeld, following this Court’s ruling 
in select case No. 1, that that instrument can not be 
used to enforce a lien of more than Ks. 99. It is con* 
tended for the Appellants that • the portion of this 
Court’s judgment which has been followed by the 
Courts below was merely an obiier dictum and that the 
instrument, if valid at all, is valid altogether for any 
amount that may become due upon it. 

■ ■ ■■ ■ ■ ■ I ■■«■■■ — 

• 

* Hiis was a second appeal from tbe decision in appeal bj 
the Civil Jndge Sangor. The enit was originallj decided by tbe 
Bxtn*Aasistani Cominissioaer Sangor. 
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I think that there wa» no <inter dietumt but a 
direction which this Court considered necessary for 
the guidance of the Court of first instance, to which 
it remanded the^'case for disposal. In any case this 
Court followed the Allahabad case reported in 1. L. R. 
3 All. 1, which is distinct authority for the proposi* 
tion of law whilsh it laid down. No authority has been 
shown against it. The cases whictf'li'ave been cited 
for the Appellants are authority only for the proposi* 
tion, which is not disputed, that for the oalcnlution of 
the value of the right, title, or interest dealt with by a 
document for the purpose of the Registration Act 
only the principal amount secured by that document 
is to be taken into consideration. The question of tjie 
admissibility of a document to establish a lien at all 
and the question of the extent to which the document 
operates to establish a lien are altogether different. 

« 

1 think that the Lower Courts decided the latter 
question correctly in the present case and I dismiss 
the appeal with costs. 

Counsel for Appdlant—ilr. Bcdtccmi Rao, Advo- 
cate. 

„ foi' Respondent-~Mr. B. K, Bosct Advocate. 



« 

APPELLATE ClVILi , 
J. F. SttPtHt, F»jmirt, C. S. 
OIMmtimf Jmdiciai Cmmimontr, P, 
Stijpful Appsat No. <5d* oj 1891. 
Aiei^<d OH 18(& Marek 1892. ^ 


Dhirajnng and Rcmdal,,,, Pldintiffs. 




JUt. Kalo and Randal minor 
through Ganpatsing 


I ...DefendantSo 


jkn ardn «/ rmand under Section SOS of the Code of Civil Pro- 
eedure by an Appellate Otmrt for a eecond decieton te illegal if the 
iuit a Mot diepoeed of on a preliminary point eo ae to enelude evidence 
of fad which woe eteontiai to the determination of the iiyhte of the 
partuBo « 

• 

Deeidiny a oueetion of fact on inevffieient yroitnde and diepoeiny 
of a euit on a prelmtnary potnt are mani/eetly not convertible terms. 


1 think that I must treat the present case in ae« 
cordance with the Full Bench decision of the Allahabad 
High Court which has already been followed by this 
Court in the case reported in V. C. 1*. L. K. 116 and 
in nnreported cases. It is quite clear that the order 
of remand passed by the Lower Appellate Court on 
the 1 1th April 1891 under Section 562 Code of Civil 
Procedure was bad. The Lower Appellate Court in 
its judgment on that occasion remarked of the jndg« 
ment of the Court of first instance, “ In my opinion 
this decision has been arrived at on no sufficient 
grounds;— The suit has in fact been disposed of on a 
preliminary point." Now deciding question of fact 
on insufficient grounds and disposing of a suit on a 


* This* was a sseond appeal from the dedsioii in appeal bj 
ibe Oommissioner Narbada Dinsion. The ssit was originalljr 
decided bj the Civil Judge Naniogpor. 
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preliminary point at'e manifestly not convertible terms. 
The Court of first instance came to a decision on each 
of the issues which it had fixed and it is impossible to 
say in this st jte of things that it disposed of the esse 
on a preliminary point, however imperfect its inquiry 
might have b^n or however erroneous its decision. 

As it is a question of jiirisdictifih, 1 am bound to 
deal with rbe case accordingly. All that has been 
done since the remand of the 11th April 1891 has been 
without jurisdiction. I must therefore set aside^the 
}>rebent decree of the Lower Appellate Court and 
direct that the original appeal disposed of on the 11th 
April 1891 be restored to the file and dealt with •sc* 
cording to law. There is nothing to prevent the 
Lower Appellate Court from acting in accordance with 
the provisions of Section 566, Code of Civil Procedure 
or taking or pausing to be taken any additional tfvi* 
dence that it may think fit. The Court fee stamp on 
this appeal will be refunded. Costs will follow the 
result. 

Counsel for Appellant-— Mr. B. K. Bose^ Advocate. 

,. for Respondent — Mr. DiUon, BarrUter-at- 
law and Mr, Vurga Vrasadf I'leader. 
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1.1W BIFO&TS T9 

APPJELLATE CIVIL. 

Before J. F. Steoeoe, Beqwre, C. S. 

Ofieiotioq Judicial Oomiiueetener,*0. P, 

Second Appeal No. 564* of 1891, 

.P^ ded on Snl March 1892. I 

M t. Radha Plaintiff. 

Mt. Mathura and Guneshji. ........ Defendants. 

A Hindu widow i$ not, during a siaU of unthazUiy^ onUtUd Win 
to a starving nkatniinanu. 

The Plaintiff now Reapondent sues for maintenance 
SIS a widow. Her claim was resisted on the ground 
that she had been unchaste since her husband’s death. 
Tlie Courts below gave her a decree for starving main* 
tenance only, relying upon the ruling of this Court 
noted in the Digest of Civil Rulings part VllI page 30 
as No. 75. The Lower Appellate Court remarks that 
there are rulings of the Bombay High Court which go 
against an unchaste widow having any claim on her 
husband’s relatives for maintenance but that a similar 
rule does not appear to have been distinctly laid down 
in these Provinces. 1 think that there is clear autho* 
rity for holding that an unchaste widow forfeits her 
right to maintenance at least so long as she remains 
in a state of unchastity. The rulings which go to 
support this proposition *are.> not confined to the 
Bombay High Court. There is a recent similar ruling 
of the CalcAtta High Court reported in the I. L. Jl. 
17 Cal. 674. That ruling is founded on the Dayabhaga; 
but the Mitakshara and the Dayabhaga are here at 

III. I-, II. Jl ■ ..'I 

** Thisi was a second appeal from the decision in appeal by 
the Commissioner Jabalpur Division. The suit was Originally 
decided by the Civil Jndge Sangor. 
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one. The text of the Mitakeliai* Jn Chapter 1 Section 
I, 7y is quite deciaive. 1 have sent for and read tlie 
judgment of tiiis referred to aboVe as noted in 

the Digest and I find it expressly stated that in chat 
case there was a distinct acquiescence on the part of 
tlie person from whom maintenance was claimed so 
far as tlie givii^g of some maintenance was concerneii. 
The only question was what a proper maintenance to 
lie given in jhe circumstances. That case must nor, 
therefore, be taken as authority for the proposition 
that a widow is entitled even to starving maintenance 
while she continues in a state of Hnchastiry. I tldnk 
that what the Lower Courts should have done was to 
inquire not only whether the Plaintiff liad been un- 
chaste; hut wlietiier she was unchaste at the time* of 
the institution of the suit and that they siionld have 
given or witliheld the starving maintenance according 
TO the finding. 

e 

The case is remanded for a trial of the issue whe- 
ther the Plaintiff was living an unchaste life at the 
time of the institution of the suit. 

The Lower Appellate Court is at liberty to cause 
any evidence which may have to be taken liy the first 
Court, Tlie finding and the evidence are to be re- 
rurtied to this Court within 6 weeks from this date. 
The parties will have 7 days from the date of the 
receipt of the finding to object. * 

C&unsel for Apptttant—Mr. B. K. Boae Advocate. 

Re»pomdent-~ab$ent though served. 
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AP;*KLIiATB CIVIL. 

Bsfnrt J, f. Sttmmt, C. S, 

Ofleiatinf Jwfieiol CummiMimw^, C. I*. 

Seeoiut ffo. 629* 0 J 1891. 

^gcititd on 22n>l March 189^ 


Dajiba Patel Plaintiff. 

Dinanath and others Defendants, 


Where a Plaintiff eetke te eetaUieh hie ripht to fircperiy irhtth 
ivat attached in execution firoeeeiiiufe ae that of a judenmUdAtor 
after haring failed in an attempt <« procure the removal of the. attach- 
ment in the fouree of thoee proeeedinge, held that the harden of proof 
Itee upon the Plaintiff to prove the payment of the purehae'e-menr]/ and 
poeteeeton of the proiiertg einee the alleged tranejtr. 

Thin case liai been argued for the PlaintiiF A;)> 
pellaut on the basis of tlie general principle that tvhere 
It is sought to impeach a de^d of transfer for value, 
the burden of proving that the trairsaction tras not 
real and bona ffde lies iinon the person who impeaches 
it. The question is wliether that rule applies in a 
case of this kind, trliere a Tlaintiff seeks to establish 
his right to property which was attached in execution 
proceedings as that of a judgment-debtor after having 
failed in an attempt to procure the removal of tiie 
attachment in the course of those proceedings. The 
Higii Court ' of Bombay has held more than once thiit 
in such cases the burden of proof lies upon the Blain- 
tiff and that the 1‘laiiitiff must prove the payment of 
the purchase money and .possesion of the property 
since the alleged transfer. See 1. L. 11. 12 Bom. 270. 
1 agree in tlmt view. 

The appeal is dismissed with costs. 

Counsei for Appellant-— Mr. Fraser Banisttr-ai- 

late. 

„ ■ for BespondeAt—Mr. Dieh Sarrister-oi- 

. law. 


* This WM a sSeOind appeal from the decision in appeal by 
the Deputy Commiiifiioner Bbatidara. The enit was originally 
decided by the Bztra-Assistaat Commissioner Bbandara. 
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APPELLATE CIV,IL. 

B%fW4 /• JP. StiVifiB, Ebquitb^ 6\ 5. 

Ofieiaitng Judicial CcmmiMioncr^ 0. F. 

Second Appeal No, 642^ of 1891^ 
h)eeided on 24/ A March 


Wamieo*Bhaskei*m.mm..: Plaintiff, 

tJieoram and Raqji Defendants, 


A Malguzar who purchaeee Maltk Makbuta land ie not a Malik 
Mnkbuza in reepect of that land after hie purchaee, 

m 

The question is whether the I^laintift ApnellAnt, 
being a Malguzar and having purchased Malik-maJebuza 
land, is a Malik-makbiusa in respect of tiiat land after 
his purchase. 1. think that tiic Lower Courts are right 
in holding that he is not. Both the original definition 
in Act XVIII of 1881 and the definition as amended 
by Act XVI of 1889 appear to support the decision 
and the amended definition especially seems to make 
it perfectly clear that a man cannot be at the same 
time a '^HaJlguzar and a Malik- makhuza. The fact that 
the PlaintilF Appellant purchased the right before Act 
XVlll of 1881 came into force does not affect the 
(question of his position now. 

The appeal is dismissed with costs, 

Partits—In ftrsm. 


^ This was a second appeal from the decision in appeal by 
the Deputy Commissioner Wardliu. The sait was originally de- 
cided l>y the Ettra- Assistant Commissioner Wardha. 
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B$/er4 J. F. Stmfent^ Siquiri^ C. A . 

Oficiatinq Judicial CommicMncr^cCe P. 

Second Appeal No. 638^ oj 189L 

D$eidid on 29th Mareh 1892, I 

««u. 

Sheik Waztr Plaintiff , 

Ml. PhvUa .Defendant, 

* 

iS«chVin 107 of the Ctvil Procedure Code appltee only tnj^iceec 
where a euvmone i$ ieeued after the perueal of the plaint for firei 
avpfotrance or the Defendant in verson on the date eveot^i for the 
hearing or an order meeed at the same time jor the personal at^earance 
of the *Plainttf on that date. It is not applicable tn cases where a 
party ts summoned as a witness at any stags of the proceedings. 

• The Lower Appellate Court dismissed the preseot 
appeal under the provixtoiiH of Section 107, dode of 
Civil Procedure, on the ground that tiie Ai>pellant who 
is' a woman, did not appear in person on being required 
to do eo during the pendency of the appeal. 

It seems to me unnecessary to enter into any ques* 
tion urieiiig out of the provisions of Section 640 of the 
Code„ because 1 think that Section 107 was not nppli* 
cable to tiie case. That Section on the face of it ap> 
plies only in cases where a person has been ordered 
to apftear under Section 66 or under Section 436 of 
the Code. W:tli the latter Section ,we have now nothing 
to do. It is clear that Section 66 contemplates a sum* 
mons issued lifter the perusal of the plaint for the first 
appearance of the Defendant in person on the date 
specified for the hearing or an order passed at the same 

' ' ' ' ' B ' ■ — 

* This was a second appeal from the decision in appeal by 
the Deputy t^ommiesioner Hoshangabad. The sn iiwas originally 
decided by the Ectra-Assietant Coxnmissioner Hoshangabad. 
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time for tbe personal appearance^ of the Pluntiff on 
that date. It does not contemplate tbe snmmoning of 
a party as a witness at any stage of the proceedings. 
A provision sudh as that contained in Section 107 ought 
certainly to be construed with tbe utmost strictness and 
in any case tbe presence of provisions such as those con* 
tained in tbe s/cond para of Section ISO, in Section 1 77 
and in Section 178 of tbe Code would 'eliow clearly that 
Section 107* is not intended to apply to every case in 
which a Court may direct a party to appear and the party 
may disobey the order whether with or without suffi* 
cienh reason. 

MHU; 

I think that the decision of the appeal under S(Be* 
tion 107 Code of Civil Procedure was thus illegal. 
Tbe decree in appeal is set aside. The appeal is re* 
manded to the Lower Appellate Court to be disposed 
of according to law, ^osts will abide the result. The 
Court'fee on the petition of appeal will be refunded. 

Counsel for Appefldnt— Mr. B. K. Bose, Advocate, 

for JRespondent—Mr, Balteant Boo, Advs- 

cate. 


if 
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APWBLLATB CIVIL. 

1^4/or« F. SUPsni, E9qu%r$^ C. 5. 

Ofiaaiing Sudietal C^mmUitomr, &. P, 

Sqpcnd Appeal No. 706* of 1891. 

Piptded on 2dth March lBd2. ^ 

Jagannath Kewabam,,,,... Phintiffi. 

Mt. Chand Bi and Chand Khan.,^ Defendants. 

« 

A party it not dtbarrtd from ptUing o dtduetton of i0timt 
d/wriny whteh hit eatt hat beta funding beiort the wt ony Court beeautt 
he inttituted it on the laet day oj the period at the expiratton 0 / which 
tt woyld become barred. 

Section 14 of Act XV 0 / 1879 i« intended to apply to eattt where 
the nuetaie m inttitution not made in* good faith in the eente that 
there woe no pretended mietake intentionally made, .<m with a new of 
delaying the proeeedinge or harattmg the oppoeite party, and where 
the cate once inetituted woe proceeded with diligently and in good 
faith. 


The Conrts below have held that the Appellant 
was not entitled to a deduction of the time during 
which his case had been pending before the wrong 
Court on the ground that he did not prosecute his case 
with due diligence because he instituted it on the last 
daj of the period at the expiration of which it would 
become barred and that he did not prosecute it with 
good faith because if he orchis pleader had exercised 
more care and attention, they would have found that 
they ought ^0 have instituted it in another Court. The 
case reported in 1. L. R. 10 All, 524 is cited in sup* 
port 01 this decision. That case had reference to an 


* This was a second appeal firom the decision in appeal by 
the Civil Jddge Kagpnr. The snit was originally decided by the 
Uansiff of Nagpur. 
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appeal, to whicli Section 14 of ^he Limitation Act, 
relied upon in the present ctuse, does not apply. 1 
think that an exnresxion of opinion a6 to what would 
have heen tlie e^eot on the deciNion of that case if Sec* 
tion 14 tia.i been held to apnly can scarcely he taken 
as atutiority, being very much of the nature of an 
obiter dictum. | 1 1 Heenis to me tiiai as was held in a 
case reported in 15 H L. R. 56, in tabich the question 
arose in cojinecMion witii tiie analogous provision in 
Act XIV of 1859, which was practically identical with 
the provision now relied upon in Section 14 of Act 
XV of 1877, the good faith and diligence have refer* 
ence solely to the conduct of the suit. I think that it 
is impossible to maintain that a man does not use due 
diligence so far as tiie institution of this suit is con* 
cerned if he institutes it in time, even though he may 
institute it at the last hour of the last day within time. 
1 think that on the princiide asserted hy the Coui;t8 
below the provisions of Section 14 of the Limitation 
Act would become practically a dead letter, for it is 
difficult to see bow a mistake should arise which 
should not be founded on some error of law or of fact 
or of both which complete care and knowledge might 
have prevented. It seems to me that Section 14 is 
intended to apply to cases where the mistake in insti* 
tution was made in good faith in the sense that there 
was no pretended mistake intentionally made, as with 
a view of delat'iug the proceedings or harassing the 
opposite party, and where the case once instituted was 
similarly proceeded with diligently and in good faith. 
The appeal is decreed. The decrees of the Lower 
Courts are set aside. The suit will be tried on its 
merits. Costs will abide the result. 

Counsel for Appellant — JUr, Bcdwant Bao, Aivo* 

cate. 

„ for^ Respondent— Mr. P. iV, Dutt; Advocate, 
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Al>J>ELLATB CIVIL, 

Be/oti J, F. SUvent, Sepure, C. S. 

Ojkiuting JudieM Ccnmieeiontr, C. P, 

Stepnd Appetd No. 623* of 1891. 

t 

Goetded m 28<A March 1898. 

Seth Nanhej/lal minor through Dalcluxnd,,, Plaintiff. 

Kalurantt Kanhya, versus Fatehehand, f » « > 
^anhyalalf Mt. Kaveri and Mt. Bhowaria j * *** 

Di/indanti I and II in this case m&rigagid esrtain property fini 
to* ihi plaintiff and then to Defendants HI and lY, The Piainuff 
eued (fn the mortgage deed making the puisne mortgagees Defendants 
in the suito Tico other persons clamed to he made parties to the suit 
on the ground among others that theymhad an interest %n the property 
mortgaged to the extent of one^half. These persons were accordingly 
made parties as Defendants V and VI, The Jirst Court gave the 
Plaintiff a decree against all Defendants, The Sth and 6th Defen* 
dants then appealed and the Plainttjffs claim was dismissed as regards 
the share of the mortgaged property which they claimed as thetr own. 
The Plaintiff did not appeal against the decree of the Lower Appellate 
Court, but the 3rd and 4th Defendants appealed making the 6th and 
6th Defendants Respondents, Held that as the Appellants were not 
bound by the decision, they had no right of appealing. Held further 
that the decision in this suit will not be a bar umier Hsction IS of the 
Cods off Civil Procedure to afresh suit by Ithem against the co^Dsfsn* 
dantSc 


The Ist and 2nd Defendants in ihe original case 
mortgaged certain proper^ fir^t to the Plaintiff and 
then to the 3rd and 4ch Defendants. The Plaintiff 
sued on th; mortgage deed mitking the puisne mort*- 
gageea Defendants in the suit. Two other persons 
came forward and claimed to be made parties to the 


** This was a second appeal from the decision in appeal by 
the Commlsaioner Nerbada Division. The soit was originiuly de- 
cided by the Oiril Judge Hoshangabad. 
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suit, on the ground that they weih interested to the 
extent of one'half in the property mortgaged, that the 
morcgege bad been effected without their consent by 
the let and 2n9 Defendants and that they were not 
bound by the mortgage so far as their share was conr 
cerued. These {)ersons were accordingiy made parties 
as Defendants i and 6. 

The first Court gave the Plaintiff a decree against 
all the Defendants. The 5th and 6th Defendants then 
appealed and the Plaintiff’s claim was dismissed as re* 
gards the share of the mortgaged property which they 
claimed as their own. The Plaintiff has not appealed 
against the decree of the Lower Appellate Court, but 
tile 3rd and 4th Defendants have appealed, making the 
5th and 6th Defendants the Respoudeuts. 

It is contended in favour of the admissibility of 
this appeal thatbs the present Apjiellants, the 3rd and 
4th Defendants, made common cause with the Plaintiff 
as against the Respondents, the 5tb and 6th Defen* 
dants, the decision of the Lower Appellate Court on 
the question which they were equally interested with 
the Plaintiff in contesting against the 5th and 6th 
Defendants would be res judicata in accordance with 
the ruling of this Court in II. C. P« L. R. 52 and the 
Calcutta and Allahabad rulings therein cited. A similar 
ruling in 1. L. R. II. Mad. 204 was cited. It was 
argued that if the 3rd and 4th Defendants were to be 
bound by the decision, they must have a right of ap* 
peal against it. 

< 

1 am clear that the question of the admissibility 
of the appeal must be decided against the Appellants. 
With regard to the argument as to res judicata I must 
observe that the decision of this Court appears to have 
been based principally on the Calcutta rnlmg, reported 
in I. L. R. 9 Cal. 120. That has, however, einoe been 
over^ruled by a Full Bench of the Calcutta High Court 
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in the eeee reported* in I. L. R. 12 Cal 580; It tvoa 
pointed^ out that ip cases of this kind a Defendant who 
liM an interest in common with the Plaintiff ns ag^ainst 
his co'i^fendant has not the Oonduct of the suit in 
his hands and if the Plaintiff were to abandon the suit) 
BO as to cause it to be dismissed, it cot^d not reason*, 
ably be held that^v fresh suit by that Defendant against 
the co-Defendant would be barred. It Mgas observed 
that if that were possible, a person in the position of 
the Defendant who desired to become Plaintiff would 
be helpless, for he would not be able to re*open the 
case or to contest the order passed by appeal to a 
higher Court. As for the case in I. L. R. IV All. 92, 
citdd in the judgment of this Court in II C. P, L. R. 
52, itir authority was questioned in another case de- 
cided by the same Court and reported in I. L. R. 8 
All 91, Neither this ruling nor the Calcutta Full 
Bench ruling appears to have been brought to the. 
notice of my learned predecessor who decided the case 
in II C. r. L. R. 52. I find myself unable to over* 
look the strong authority of the decision of the Calcutta 
Full Bench and I am compelled with great respect to 
differ from the reported ruling of this Court. 

One of the grounds staled for the decision in the 
case in I, L. R. 12 Cal. 580 has a very important 
bearing on the present cose, that is that supposing a 
Plaintiff to abandon his suit, so as to cause it to be 
dismissed, the Defendant having a common interest 
with him against the co-Derendant would be unable to 
appeal. There is a case so for back as 7 W. R. 366 
civil in which it was held that pro forma Defendants 
were not competent by making the real Defendants, 
who did not appeal. Respondents as between them- 
selvies to open out that pdtrtion of the case which as 
between jtbe Plaintiff and the non-appealing Defen- 
dants 1^ not been appealed against. The Full Bench 
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ruling reported in I. L. R. .II(| All, 152 is strong 
authority against the admissibility of an appeal of the 
present kind. In that case M sued K and J to enforce 
a right of pre>emption in respect of property which be 
alleged E had sold to J. K denied that she had sold 
the property to J. J set up as a defence that M had 
obtained his ry^ht of pre<emption. The Court of first 
instance dismissed the suit on the'^'ground that the 
alleged sale, had not taken place. J appealed, making 
M and E Respondents. The Lower Appellate Court 
dismissed the appeal, also holding that the alleged 
sale had not taken place, J then preferred a sectmd 
appeal to the High Court, making M the Respondent. 
At page 156 of the judgment Stuart c. j. said:— 

“The Rlaintifrs suit against the Defendants lias 
been dismissed and he is not a party to the appeal be* 
fore us. Tlie apiieal is by the Defendants inter that 
is the matter in issud being the authenticity and vali* 
dity of a deed of conditional sale purporting to have 
been executed by one Defendant as vendor in favour 
of the other Defendant as vendee. The question, be* 
sides, appears to have been considered by both the 
Lower Courts, who found that the deed of sale had 
not been proved. An appeal therefore on such a ques* 
tion by one Defendant against another is wholly im* 
possible and as to the provisions of the Code of Pro* 
cedure 1 entirely concur in the opinion of my colleagues, 
1 also agree with them that the finding of the Lower 
Courts, although not admitting of an appeal between 
the two Defendants, would not bar a suit by one 
against another for the establishment of the validity 
of the Bale*deed.” The point taken by^ the learned 
Judges in tiiat case with reference to the Code of Civil 
Procedure was this that as the right of appeal lies 
against decrees and as it is provided by Section 577 
of the Code that the judgment in apneal’may be for 
coufirming, varying or reversing tbe decree against 
which the appeal is made, it is to be inferred that the 

2S 
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parties who ata allowed to appeid are those who may 
desire that a decree should be varied or reTersed. 
The judgment went on to pint out that in that case 
the Defendant Appellant liid not desim that the decree 
dismissing the suit should be varied or reversed' but 
complained of a finding in the judgments of the Lower 
Courts as to the validity of a sale in rfspect of which 
the claim to pre'^bmption was advanced. * The learned 
Judges accordingly held that not only was the second 
appeal inadmissible, but that preferred to the Lower 
i^pellate Court was inadmissible also. 

In the present case, similarly) the Appellants can 
not have any reason to complain of the decree, as it 
does not affect them. What does affect them is the 
finding on which the decree of the Lower Appellate 
Court is based— that the 5th a^d 6th Defendants now 
Respondents have in the mortgaged^ property an in* 
terest which the mortgagors were noit competent to 
transfer. It would be impossible for this Court to alter 
the decree in the absence of any appeal by the Plain* 
tiff and no appeal lies except from the decree. 

No direct authority has been cited as to the ad- 
missibility of an appeal by one Defendant against 
another. All the authority on this point is on the 
other side. 

The appeal is dismissed with costs. 

Coumd for AppeUmt—Mr, DiXlcn^ Barrister-at- 
* kaot 


for Respondent-^Mr, K, Bow^ Admcate. 
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APPISLLATB €111^1. 

Btfcm J, F. SMmu, S»giiir$, C. S» 

OfietaUng Judicial Commi$$iotr, C. P, 

f 

SBCond Appeal No. 83* of 1892. 

r»» 

, Dietded on let July 1892. 

Mt. Pilabai ••••••••• ••••*• Plamtiff. 

•t 

Gadt Mhali ••••••••• ••••••••• ••••••••• • Defendant. 

Soetion 41 of the Tenancy Act ( Act IV of 1883 ) dote not ncog^ 
fit<e the acgwettion of an occupancy rtghi by a aub^tenant. 

The tenant of a Malik Majcbuea was not originally a auh^tinamu 
It U'ctB only the amendment introduced into the deJintUon of 
tenant *’ by Act XV^I of 1889 which made the tenants of Malik Mak- 
bueas aub^tenante. Tenants of absolute occummcy tenants were* not 
tenants under the dejtniiton in Section SI but were sub-tenants, so that 
they were excluded from the description of occupancy tenants as defined 
by Section 41* 

The Defendant now Respondent, set up as his 
defence in a suit for ejectment as sub-tenant the plea 
that having acquired a right of occupancy before tiie 
Tenancy Act came into force as a tenant under an abso- 
lute occupancy tenant he could not now be ousted. 
This view has been adopted by the Lower Appellate 
Court. 

The Lower Appellate Court relies mainly on an 
unpublished judgment of this Court iu special appeal 
No. 78 of 1883, recorded on the 9tb April 1883 in 


** This was a second appeal from the deciuon in appOtd bj the 
Deputy Commimioncr Chanda. The suit was originwjr decided 
by the Eztra-Assiatant Commissioner Chanda. 
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which- it WAS eertaih^^eld could ac^ 

quire occupancy .right. There ia, however, a late ud« 
published judgment of this Court in raecial appeal No. 
466 of 1883, dedded on the 23rd Februai^ 1884, in 
wiiich the opposite view was held. In this latter judg- 
ment a decision of this Court passed in 1878, which was 
the chief authority, on which the judgment in case No. 
78 of 1883 was apparently based, was referred to and 
expressly dissented from. The main point,* however, 
is, that case No. 78 of 1883 was decided before the 
Tenancy Act ( Act IV of 1883 ) came into force. We 
have now to be guided entirely by Section 41 of that 
Act in deciding who has and who has not an occupancy 
right and it is quite clear from the terms of that Sec- 
tion that the present law does not recognise the acqui- 
sition of an occupancy right by a sub-tenant. 

• 

* As regards the case in V C. P. L. R., 1 10, re- 
ferred to by the Lower Appellate Court, the point is 
that the tenant of a Malik Makbuza was not originally 
a sub-tenant. The original definition of a sub-tenant 
in Section 51 of Act IX of 1883 before it was amended 
by Act XVII of 1889 was “ a tenant who holds land 
from another tenant. ” It was only the amendment 
introduced into the definition by Act XVII of 1889 
which made the tenants of Malik-mabknza’s sub-tenantn. 
When Act IX of 1883 came into force, they were 
tenants and if they had at that time held the same land 
continuously for twelve years as tenants, they were 
occupancy tenants according *to the provisions of Sec- 
tion 41 of the Act. Tenants of absolute occupancy - 
tenants, on th*e other hand, were not tenants, but were 
sub-tenants under the definition in Section 51, so that 
they were excluded from the description of occupancy 
tenants as defined by Section 41. 
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It b clear that the jadgoent^of the Lower AopeL 
late Court U erroneous. 

The appeal is decreed with costs throughout, the 
decree of the Lower Appellate Court is set aside and 
that of the first Court is restored. * 

Counsel for AppdUmt—Mr. B. "K. BosCf Advocate* 

Hmpondent^absmt though served. 
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iLPPKtL'ifB CIVIL.’ 

£{/br« J. F. Stwm, C.4, 

OficMi»t Judicial Commintonir, C, P. 

Steatid Appeal No. 8S8* 0 / 1891. 

Decided on Srd IfarcA 1892. * 

^ Jagannathf Shandd and Mu Gune8hu»*PlainHfs. 
Bdtidnui «•«•••••• •««•••••• ••««••••• Defendant. 

• 

An ateard of arbitrators derives its binding /ores as against the 
pariiss sniirsly from thetr previous submission, and their subsequent 
signatures in token of consent in no wag affect the character of the 
aivard. It la neither more binding upon Uhe parties when signed by 
theh nor less binding when thef/ do not sign it. St is binding in ths 
former eass because it ie the judgment of a tribunal to which ths partiss 
had unconditionally submitted before adjudication and not because they 
have subsequently aeknowiedgsd ths justics of the decif ion/ 

There is no provision in ths Registration Act requiring that an 
award sj arbitrators shall be registered. 

Where arbitratore were apvoinled to actually divide ths property 
and not to fix ths smtent 0 / the shares of the parties, it was held that 
they exceeded their authority so far as the fixing of the extent of the 
sharee woe concerned and that they did not make a complete divieion of 
the property. The award was, therefore, not a valid award. The 
Privy Council Ruling reported in I. L. R. II. Calcutta, page S86, 
distinguiehed. * * 

The let and 2Dd Plaintiffs Respondents are colla* 
teral relatives of the Defendant Appellant. The Srd 


* iniis via a second spperi ftom the decieion in appeal 1^ 
the Commiasioner Nerbada Diviaion. Tbs suit was oijguuij de> 
cided by the Civil Judge Hosbangahad. 
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I 

Plalniiff Respondenl u tbe of another coilafernl 
relative who died without issue. The family holds 
three villages which) in September aud October 1888, 
were partitioned by i)erfect partition, each of the parties 
being put iu possession of a one*fourtb share, 

Tbe Plaintiffs sued for fths of the profits of the 
three villages in question Tor the three years imme- 
diately before the partition and also for ftlis of the 
outstanding debts due to the family. The first Court 
gave the Plaintiffs a decree and the Lower Appellate 
Court affirmed it on appeal. 

On the date fixed for the hearing of the second 
appeal the 2nd Plaintiff Respondent Shamlal applied 
to the Court, stating that matters had been amicably 
settled between the Appellant and .himself and that he 
had no further concern with the case. He asked that 
his share of tbe claim might be dismissed, he aud the 
Appellant bearing their own costs. 

Tbe Defendant Appellant pleaded among other 
matters in the first Court that there had been a com- 
plete partition by an award of arbitrators iu 1885. The 
first Court held that the award was inadmissible for 
want of registration on the ground that having been 
signed by the parties, it constituted a deed of partition. 
It also held that tbe award was not binding upon the 
parties in as much as although tbe arbitrators him been 
directed by the parties to divide the property and had 
not been directed to do anything more they took it up- 
on themselves on the one hand to decide as to the res- 
pective shares of the parties, while on the other hand 
they did not make a complete division of the property. 
It further held that the award was bad for misconduct 
on the of thp arbitrators and that it had been held 
to be not binding in another sttih batweOo the parties. 
It found that the award had not in fact been acted up- 



OD and that the Collator had irefoM^, toact iiponit 
ill the partition protieedingB. 

The Lower Court does not appear to have epme to 
a distinct finding on the question of the admusibility 
of the award foif want of registration, though 1 gather 
from what 1 find in its judgment that it seems to have 
been inclined to agree with the Court of first instance. 
It held, however, that it was inadmissibre in that it 
had not been stamped as a deed of partition. 

• 

Of the numerous grounds of appeal taken in this 
Court all have been given up except those which arise 
out of the award. 

The objections to the admissibility of the award 
on the grounds that it has not been sufficiently stamped 
afid that it has not been registered rest on the argu* 
ment that because it has been signed by the parties, it 
has become virtually a partition deed and the decision 
to this effect is supported by the ruling reported in I. 
L. K. 9. Bom. 50. With great deference 1 am unable 
to accept that ruling. An award of arbitrators derives 
its binding force ns against the parties entirely from 
the previous submission of the latter to the jurisdiction 
of the arbitrators and the subsequent signatures of the 
parties in token of consent ap(>ear to me, 1 must say, 
in no way to affect the character of the document. It 
is neither more binding upon tlie {tarties when signed 
by them nor less binding woen they do not sign it. It 
is binding in the former case because it is the judgment 
of a tribunal to which the parties bad unconditionally 
submitted before adjudication and not because they 
have subsequently acknowledged the justice of the deci* 
sion. 1 thiuk, then, that -' whether they sign or not, 
the awari remabs an award. In the present case the 
document has ati^y been stamped as an award and 
there ia no provfaioD of the ftegiatration Act requiring 
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( 

that it shall be registered. 1 thttfelbre rale that it. is 

admissible b evidence. ' , 

• 

I have then to consider the question of the validity 
of the award. The Lower Appellate Court has found 
that there was not misconduct on the part of the arbi* 
tracors, so that it must be taken as valid, if it is in ac- 
cordance with the submission of the parties. Now 
nothing could be more vague and general th^n the 
terms in which the reference is made. The parties set 
forth that there is a dispute among them with referedce 
to the division of the private property and the vil- 
lages *’ and they undertake to abide by wiiatever deci- 
sion the arbitrators may come to. The arbitrators begin 
by fixing the shares of the parties. They hold that the 
widow Guneshi is not ^entitled to any share bebg a 
childless widow, and they divide her share between her 
late husband’s brothers, Kambux and Jagannath, mak- 
ing those two persons at the same time liable for her 
maintenance, as to which they give detailed directions. 
They then proceeded to specify the division of the 
houses and the villages and they refer to certain sepa- 
rate lists as showing the division of the str-lands and 
the other properties. From those lists it appears that 
certain properties are stated to have been distributed 
according to the shares, while as regards others it is 
stated, that the parties will divide them according to 
their shares. Among the latter is the stored grain 
which could not be opened vit the time of the award, 
which was made in the rainy season. 

c 

Did the arbitrators exceed their authority in set- 
tling the extent of the shares and did they fall short 
of their duty in not making^ an actual physical division 
of the whole of the property ? The submissions are, 
as . I have said, as vague and unsatisfactory as possible. 
The arbitrators have been examined as witnesses; but 
they have thrown very little light on the matter. Two 

30 
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of tbem MV nothmg*defioUe as to the intention of the 
p«rtief| wnile the third, LaehmanprMtd, admits that 
the arbitrators were appointed to aetoallj divide the 
propertj and he can not say whether tKey were antho* 
riled to fix the extent of the shares of the parties. I 
have not been able to find on the record any evidence 
to show that befiire or at the time of the submission 
to arbitration there was any dispute among the parties 
as to the extent of their shares, nor is thAe any evi* 
dence, so far as I have been able to see, as to their 
relations with each other from which their intention 
can be inferred. In this state of things I think I am 
bound to give a narrow construction to the submis* 
siens and to hold that the parties desired only an uc< 
tual division of the property which up to that time 
was joint. In that view 1 must hold that the arbitra* 
tors exceeded their authority s&far as the fixing of tiie 
extent of the shares was concerned and that they did 
not make a complete division of the property. On 
these grounds ana chiefly on the former 1 must hold 
that the award was not a valid award. 

1 have been referred by the learned Advocate for 
the Appellant to the Privy Council ruling in a case 
from these Provinces reported in 1. L. R. II Gal. 386. 
In that case two co* widows referred to arbitrators ‘a 
difference between them about their respective rights ’ 
and it was held by their Lordships of the Privy Goun* 
cil that that reference coveted an enquiry as to whe* 
ther one of the ladies was disentitled by reason of un> 
chastity to succeed to any portion of her deceased 
husband’s Estate. That case seems to me to have 
really nothing in common with the present one. That 
case was decided on the ground that a reference for 
decision as to the rights of jhe parties included an in* 

n as to a matter, which, though it was not speci* 
/ deferred, it was necessary to investigate in 
order that the question which was referred might be 
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correctly decided. In tlie pre^lol tbeic is &6 sncli 
reference as to a general matter . Vliicb necea»a;^j^ ib* 
volves a reference in respect of a particular matter. Ife 
can not be said that a dispute as to the dirision oil 
property necessarily involves a dispute, as to the eZ' 
tent of the shares according to which the division was 
to be made. If there were anything to assist me tp 
the conclusion that the real intention of the parties 
had been to include a reference as to the extent of their 
shares, I should feel hound to give effect to that in* 
Tention; but in the absence of any indication that such 
was the case I think that as the subinissions confer 
jurit-diction, they must be strictly construed. 

So far as the Respondent Shamlal is concerned 
the appeal is disposed of in accordance with the com* 
promise wiiicli has been arrived at between the partifs; 
that is to sa/ so much of the decrees of the Courts 
below as relates to the claim of Shamlal is set aside, he 
and the Appellant bearing their own costs. 

As regards the Respondents Ramdin ( who has 
been stihsituted for the deceased Respondent Jagannath) 
and Guneshi the appeal is dismissed with costs. 

Compel for Appellant — Messrs. B. K. Bose, Advocate 

and Dwga Prasad Pleader. 

„ for Bespondent^Me^s. Fraser, Barris- 
ter-at’law and Hukhdeo Prasad Pleader, 
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APPELLATE CIVIL. 

B0ra J. P, Sumu, Etfuin, C.jEt 
OfifiaUtif Jtdieiat Cemmitnontr, C. P. 

Steond JLpptal No. 64* 0 / 1892. 

Docidtd on 26(4 April 1892. , 

bheoram Srdhmin»m,,,„ Plaintiff. 

Pagkoba, Defendant. 

A Malih-mahhuta $uid his tenant /or fjeclment on ike ground that 
he woe a eub^tenant^ It u^ae found a» a fact that he wq$ a tenant, and 
had held the land in diepute continuouely /or 12 yeare hejote the 
Tenancy Act came tnto force u e% be^oije let Januafy 1384, Held 
that aa the opefaton of the amendment tvhivh u:a$ effected by Section 
12, Act XVII of 1889 tn 51 of the Tenamcy Act wae intended 

to be retroepective, those tcho had ^held land of the Halik-^mahbuzae 
when the A vt came into force for less than 12 years became eub»tenanie 
but those who had held it for 12 years or more had become occupancy 
tenants and could not be ejected^ Flaintiff*e »vil wae there/ore riyhtly 
dismissed. 

With reference to the question Tvhether the Plain* 
tiff is a Malik- makbuza or an absolute occupancy teiiaur, 
it has been found on evidence that, he occupies the 
former position and 1 cannot go behind that finding. 

The next question is ag to the^ position of the De* 
fendaiit Respondent whether he is a tenant or a Sub* 
tenant. The operation of the amendment which was 
effected by Section 12, Act XVII of 1889 in Section 
51 of the Tenancy Act was doubtless intended to be 
retrospective and those who held as ordinary tenants 

. 9 


* was a second appeal from the decision in appeal bj 
the Civil Jndge Hosbangabad. The sail was originally decided 
by the Eztra*ABaiBtant Commissioner Hosbangabad. 
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when the amendment name into ^oe became Snb-te* 
nante. I think however, that it ie clear, reading See* 
tioni 41 and 5^ of the Tenancy Act together, let that 
it was possible to acquire occupancy rights as a tenant 
of MaUk-makbuta land before the Tenancy Act came 
into force and 2ndly that where those rights existed 
even the amended Section 51 did not disturb them. 

On the face of that Section it is only " a tenant 
who is not *an absolute occupancy tenant or on eccu* 
pancy-tenaat and who holds land . ■■ f rom a Malik* 

makbnza " who is a Sub*tenant. I am con6rmed in my 
view b^ the judgment of my learned predecessor, Ur. 
Neill, in an unreported case, Raghubar Prasad and 
Janki Prasad, a minor through Raghubar Prasad, Ap* 
pellants vs. Lachman Chowdbari Respondent, second 
appeal No. 35 of 1891, decided on the 4th 1891. In 
that case the Plaintiffs Appellants desired to eject the 
Defendant Respondent as a Sub>tenant. My learned 
predecessor held that the question whether the Defen* 
dant in that case was a Sub>teoant or not depended 
upon whether he was or was not an occnpancy*tenant 
within the meaning of Section 41 of the Tenancy Act:— 
** in other words, had the Defendant held those fields 
continuously for 12 years on the 1st January 1884?” 
There is a reported case also in Y. C. P. L. R. 1 10, 
which was decided on the same principle, though nega* 
tively. Now in* the present case it has been found as 
a fact that the Defendant Respondent had had more 
than 12 year’s continuous occupation of the land in 
dispute on the 1st January 1884, when the Tenancy 
Act came into force. The Courts below have therefore 
rightly held that he bad acquired a right ‘of occupancy 
and that he could not be ejected as a Sub* tenant. 

This appeal is dismissed with costs. 

Counsel for Apfdkmi— Messrs. Fraser and Dtek 

Barristers-atdaxo, 
„ fot' Bapandent’—Mr. Balwant Rao Advo» 

cate. 


31 
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. APPCLLATE Ciyi^^^ 

/, SU»0ni, C. S. 
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QjKciAf^f Jiiiiiditti ^t*nmii9t9nif , 5. P . 

- * » . 

5«;oii(l Appeal No. 642^ o/ 1891. 

» * 

Pt/tidti on iitk Mwah 1892. 


[, ....*..• Plaintifs. 

jO * * 
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In i^ti ca$i thin hni ban a private variiUon by meta and bounds, 
eome yean aeo, of a uillaye and the posasston of the Afferent skates 
ntHatned mth the eo-skareti to whom they were rispsctively allotted 
mtiiimeof them intivfeted with thoatrernymont by muny eome of the 
I^lamUffe Unaiite^ J^hy Pluinttfe sued /or a dselaration that eertain 
fyldy speytfiid tntheptatttf shoutd be declared to be thetr eypatafe 
Jletas and that possession of those fields* should beyfven to them. Held 
fW dehorn 130 and ISB of Lhnd Revenue Act dy not hat this 
eMm thstetwaemoyiuestion of seeing or applying for the ^rtition of a 
,UPtftak/ipr sy thyfemy question of the afeenbulion of the laud ordlloh 
. meufti of thy rsvenpe of a mahal by poetiuou. 


some 


|: ‘ THq case of* tlie Plaint^iffs was that there had 
~ ago been a private partition by metes and bouiuw 

o{,i^ vUjage of w|^icb they were co*sharer8 as Ualgusan 
and that possession /^f the different shares retnaiued 
with the persons to whom they were resnectiyely alloted 
until some qf the Defendants interfered with the 
arrangement by suiqg soma of the Plaintiffs tenants. 
Tqe Plaintiffs sued for a declaration tluit qeriain fiehis 
.!3ed iu> the plaint shouUl be declared to be their 
separj^te fields an^that possession of those fields should 
W.gtFen to theqi. , 


* This 'was a 8«aBndm)|)eil iMSi tke dsoMon ini^aal by the 
Depniy Gbrnmissioaer Wardfaa. Tbe suit was originally decided 
]|xlira/ABSie,^.^ C«iu)}|||8toiier WsinUia. 
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The eontentioii wm veiled the Defendant that 
the amt was not cognizable by the Civil Court having 
regard to Section 136 c of the Central Provincea Land 
Kevenue Act, ISSl, and the first Court decided that it 
was not cognizable, though it also disposed of the suit 
on the merits. 

On ap{>eal the Lower Appellate Court held that 
the case was not cognizable by tne civil Courts in view 
of Section 136 (e) of the Land Revenue Act and also in 
view of Section 152 (a) with special reference to sub* 
section (5) clause (13 a). It accordingly snmmi^ily 
dismissed the appeal without entering into the merits 
of the case. 

I am clearly of opinion that the Lower Appellate 
Court was quite wrong in its view. There is no ques* 
tion at all in this case of suing or applving for the 
partition, perfect or imperfect, of a mahaif nor is there 
any question o^ the distribution of the land, or allotment 
of the revenue of a moAaf by partition. The XMuntiffs 
do not ask that ai^sort or kind of partition or distri* 
bution be made. What they say is that there has bm 
by private arrangement such a division of the landa 
comprised in the moAol that each co*share has had 
separate possession of those lands until some of the 
Defendants disturbed the possession of them, the Plain- 
tiffs, and they ask that possession may be restored to 
them and that their right to separate possession may be 
declared. 

So far is this from beinp' a suit for partition or 
distribution of the lands, that U must fail at once, if it 
be found, as the first Court found, that the private 
division alleged by the Pluntiffs is not proved, for the 
whole case rests upon that allied private division. 

The appeal is remanded for trial on the merits. 
Costs will follow the resplt. The Court fee on the 
memorandum of appeal wiU be refunded. 

Cowtud for AppdUmi^Mr. BabtHoM Boo AdvoeaU, 

JResfiondent—oAoent thongk oervedU 
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4PPm.LATB cim. 

J> F. jUmUt Eifiiin, C.JL 
OtM»U»§ JmdMml C mm i mt u r, C. P. 

OiM JIMWm Jf«. 9 * tf 1892 . 
DtddtdmaBlkdfraim. . 

Erithna Eao Amrit 

jLppiUaii Coma W# jmimp |0 fiNm jiioifilf /or jNUNfitatioA 
iA tib projmr OomO. 

* • 

* The applieant uka for revuion of the appellate 
decree of the Deputy CommiBsioner of VTardha on two 
grouoda. It appears that the Plaintiff now applicant 
for reviaion, inatitnted a suit in the Court of the Mub* 
Tehaildar and after that Court had diamiaaed bia suit 
appealed on the ground that it bad not juriadicUon and 
ought to have returned the plaint for presentation in 
the proper Court. The Deputy Cemmisaioner con> 
aidei^ that he bad no power to paas an order in ap|ieal 
directing the return of the plaint ^He set aside the 
decree of the first Court aa made without jurisdiction, 
but refuaed to order the plaint ifi be returned for pre* 
-aentation in the proper Court, merely pladng it on 
record that there was no bar under Section 13 Code of 
Civil Procedure to the institution of a firesb suit. He 
saddled the Plaintiff appellant with the costa of the 
appeal. 


* nlswasseiTil wriiioii ft«m tlw deeisioii of tlie Depaty 
Ceaniasioiier Wsidiw. The soft was oeigiiially dssided hy the 
Kaib«Ti]uildar of Waadha. 
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Pf J'f’' f* t i 

It is now olnected Ist t)ie Appellate Court 
ought to have lecwilefj minff nr presentation in 
the proper Coi|rt and Sndlv th|t it ought not to have 
saddled the n^intiVilppellaht, nowappliohnt, with costs. 

The Deputy “dommissioher does 091 appear to have 
been aware that th|p jpfiedvetjk)^ of appellate Court to 
return a plaint for presentation in the proper 'Court has 
been repeatedly reoagDued.jlTefiBrto the cases in l.L. li. 7 
Cal. 157 and I. L. K. 9 Boin: 266 as instances in which 
this procedure was Adopted. lo the Bombay case the 
order was passed in second appeal on the ground that it 
ought to .have beeh passed by the Lower Appellate 
Court. 

a 

As regards the question of costs, the Plaintiff now 
applicant, has no cause of complaint. It is the practice 
in cases of this kind, to iinpose the coats on thp paj^ty 
who was to h|<me for the mistue. 

The decree of the Deputy CommistioPer will be so 
far varied that the Words '** Let the plaint be returned 
to the Plaintiff appellant for presentation in the proper 
Court’* shall be added to the relief already grantea. 

The applicant will bear all costs in this Court. 

Appettant^Agent. 

Reapc^den^'^Stidathiit and Samlbka present in person 
' others absent. 


32 
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APPKLLATK CIVIL. 

Brfor$ J. F. Stamif JEifinVi, A S. 

OficMing Jwlteial CommiMcmr, C* /*• 

Second Appeal 27o. 694* 0 / 1892. 

Decided on 8lh July 1892. * 

GovindraOf Sadashiv Rao and plaintiff 

, Bapu deceas^ s(m Dhmdia, Ishm 
Hitaram minor through Janki am other) 

A Malguzvr who pwrchaeee a malih-mahhuza holding f’l nvi a 
lyahhmakhuzii oj that holdtng ajte^ the purchaee. 

Tiie question for decision in this c.ise is whether 
a Malguzar who has nurchased a mcUik-maldmza hold* 
ing is a maHk-tmidfUsa of that holding after tlie pur- 
chase. This question was decided bj me in a case 
reported in G. P. L. It. 82; but I had not on that occa* 
siou the advantage of hearing arguments and I have 
now heard what the learned Pleader for the Appellant 
has to urge against the view whicli 1 then took. His 
contention is that as tiie malik'maklmza is recognised 
bj Section 137, Act XVIll of 1881 ns a proprietor, 
his status is not inferior /o that.of a MaJgmar and us 
merger can only take place when tiie right which merges 
is inferior tp that into which it merges, there can be 
no merger of a mcdik-mcMuza right into a right as 
malguzar. 


* Tjfis was a second appeal from the decision in appeal hy 
the Depaty .Commissioner Bbandara. The suit wss originally dc« 
eided by the Eatra-Assistani Commissioner Biiandara. 
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I think it can hot be said that merely because a 
mnlik-moMmza is recognised as a proprietor, tlierefore 
his status is Necessarily equal to that of a ma/ptaar. 
Tiie malguzar is the proprietor of the whole of 'the 
mahalf including the malik'tnakhuza lands that may be 
included within it. The malguzar is responsible for 
the revenue payable on account of the malik-makbuza 
lands and ppovisions such as those of Section 64, Act 
XVlIl of 1881 seem plainly to recognise the superio* 
rity of this status to that of the malik-makbuza. More* 
over 1 am still unable to see how it is possible with 
reference to the definition of the term malik-mahbma 
in Section 4 Sub-section (10 ) of the Act that the same 
person should he malguzar and matik-maJdnaa in Ibe 
same tnaluil at the same time. On the whole, then, I 
do not see sufficient ground to alter the view which I 
have already expressed on this question* 

The appeal is dismissed with costs. 

Counsel for Appellant^Mr. A. K. Choxedhari Ad~ 

vocate. 

„ for Eespondeni—Mr. Bahoant Rao Advo- 
cate. 
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APPELLATE CIVIL. 

B«/or« J. F, SttvMt, Stguirt, C. S. 

OJMaiinp Judicial Ccmmiccionir, C, P, 

Second Appeal No, 125* * oj 1892. 

Deetded on I2lh Jufy 1892. 

Joharuddin and Karnaruddin minor s\ n? • -jr 
through guardian mother Umrad Bi}***^ lamttj/s. 

Kesheorao Mahadeo,,,,* Defendant. 

In thiM can an oecupaney tenant martfjagid hit occupancy right 
in a field to another pcrcon with the concent oJ the Afalguzar, The 
mortgagee^ before the death 0/ the tenant obtained a foreeloevre decree. 
The tenant dted without heire. The Malguzar thereupon cued to ouet 
the mor tgagee who toac in poceeccion of the field under hie foreclocufc 
decree* Held that by concenting to m mortgage other than a ucu/ruc*' 
tuary one, a Malguzar eoncente by implteation to foreclocure. When 
the mortgagor of an occupancy right dice before foreclocure the mot N 
gagee'e tnterect would ceace altogether mth that of the mortgagor* The 
race ic widely different, however, where foreclocure tahec place before 
the death of the mortgager, and while hie right cuhcictc The right 
becomec trancf erred in eueh a caee by the Joreeloeure juet ae if would be 
by a voluntary sale by the tenant with the coneent of the hfalguzar; and 
the eubeequent death of the tenant can no more affect the one transact 
tion than the other. 

One Sheik Cband with the consent of the Malguznr 
mortgaged his occupancy «ight in the field in question 
in tliis case to the Defendant Respondent, who ‘ before 
tiie death ^f Sheikehand obtained a foreclosure decree. 
Sheikehand died without heire, so that in the ordinary 
course bis occupancy right would have lapsed. The 


* This trat a aeeoad appeal from the deouion in appeal by the 

Civil Jndge Wardha. The enit was originally deoided by the 

Kstra-Asaiataat Commiaaioner Waardba. 
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Fialntiffa Appellants fiave taken a sort of sjieculative 
lease of the field in question from the Court of Wards, 
which now repTesents the Malguzar, and they sue to 
oust the mortgagee, who u now in possession under his 
foreclosure decree. « 

The first Court decreed the claim, holding that the 
interest of •the mortgagee necessarily ceased on the 
death of the tenant mortgagor, because the interest of 
the tenant himself ceased at that time. 

' • 

The view of the Lower Appellate Court is that 
the consent by a Malguzar to a mortgage necessarily 
implies consent to all the consequences of the mortgage, 
including foreclosure, and it has reversed the decree 
of the first Court. 

a 

I think thkt it is only reasonable to hold that by 
consenting to a mortgage other than an usufructuary 
one a Malguzar consents by implication to foreclosure, 
for otherwise the mortgage is practically no security 
at all. At the same time there could be no foreclosure 
after the cessation of the interest of the mortgagor, 
which would occur on his death. If, therefore, the 
mortgagor of an occupancy right died before foreclosure, 
the mortgagee’s interest would cease altogether with 
that of the mortgagor. The case is widely different, 
however, where foreclosure has taken place before the 
death of the mortgagor ami while his right still sub> 
sisted. The right becomes transferred in such a case 
by the foreclosure just as it would be 1^ a voluntary 
sale by tlie tenant with the consent of the Malguzar 
and the subsequent death of the tenant can no more 
affect the one transaction than the other. Whether the 
tenant lives or whether' he dies his right has been 
transferred in the one case by the foreclosure and in 
the other by the sale, so that so far as he is concerned . 
there is nothing left to lanse on his death. 
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It has been contended that as the Mulgusar was 
not made a party to the forMlosure suit, lie can not be 
affected bv the decree with reference to Section 85 of 
the Transfer of Property Act, 1882. liliink that there 
is notiiiiig in this contention. The Malguzar iiad nor, 
1 think, an interest in the right of occupancy within the 
meaning of Section 85 and tlie mortgage with all its 
incidenta was binding as against him, liecause he had 
given his consent to it in accordance with the require* 
inents of the Tenancy Act. 

• The appeal is dismissed with costs. 

Cwnsel for AppdUmt — Ur. Fraoer^ Barriater-aU 
• . law. 

„ for Bes/wndentS'^Ur. B. K. Boo^ Advo' 

• cat* 
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APPELLATE ClVlL. . 

Btfori J. F. Stmtu, Eiquirt, C. B. 

% 

Ofleiaiinf JmdieM Commimomr, C. P» 

Sieond App$al Vo. 147^ oj 189^. 

Dicidid tffi 21fl July 1892. 

t 

Mv'an Pinjara Plaintiff. 

Ramasa and Ghisia Defendants. 

The Defendant in this case took an mregistered mortgage of the 
property in dispute on the 5th July 2885^ its registration being 
optional. The riahUiff purchased the property by a registered deed 
of sale m the 13th of April 1889, The Drfendaut obtained decree 
ou the mortgage bond on the 2^nd July 1889, The Plaintiff sued to 
hare the priority of his registered bond established. Held that 
under Section 47 of\he Ilegistration Art the operation of the regia* 
tered doeuments as against unregistered doe.nment8 takes effect from 
the moment of their exevvtum, the prior unregistered deed ceases to 
operate as regards the property comprised therein from the date of 
the subsequent registered deed, A decree afteneards obtained on the 
document tchich has ceased to operate ca.nnot revive its operatim. The 
decree or order"* contemplated by Section 60 Act III of 1877 does 
not mean a decree or order obtained on the unregistered document 
svhseqnentty to the execution of the registered instrument 

But where the purchaser under a subsequent deed of sale with 
full notice of a prior unregistered encumbrance, of which the registra* 
tiOH teas optional, cannot claim as against a mortgagee under the 
unregistered mortgage deed. The dictum of equitable esloppd applies. 

The present case turns upon the question of the 
priority of registered instruments ttndhr tfiie provisions 
of Section 50, Act HI of 1877. 


^ This WAS A second AppeAl from the decision *jn appeal bj 
the Depntj Commissioner Nimar. The snit was origiuidljr de* 
cided by the Extra^Assistant Oommissioner Kbandwa. 
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The facts so far La it is necessary to state them for 
the purposes of this judgment, are as follows: — The let 
Defendant now Appwant, Bamasa, took an unregistered 
mortgage of the property in dispute db the 5m July 
1885, registration ming optional. The Plaintiff Res^n- 
dent purchased athe property by a registered deed of 
sale on tiid 13th April 1889. The 1st Defendant Ap- 
pellant obtained a decree on the mortgage-bond on the 
22nd July 1889. The Plaintiff Respondent has now 
sued to have the priority of his registered bond esta- 
biyied. 

Two points have been argued for the Appellant 
vi^ 1st that though his decree was subsequent to the 
registered deed of sale, it should in accordance with tlie 
provisions of Section 50 of the Registration Act have 
priority over the deed of sale, an4 2ndly that tlie Lower 
Apjicllate Court was wrong in holding tliat it was im- 
material whether the purchaser by the* registered sale 
deed had notice of tlie previous unregistered mortgage 
or not. 

The only authority which lias been cited for the 
Appellant on the first point is the ruling reported in 1. 
L. R. 7 All. 888. Ihere is a ruling of the Madras 
High Court in the contrary' sense reported in I L. R. G 
Mad. 88, which was referred to by the Court of first 
instance and by the Lower Appellate Court in the 
Allahabad case, but was not noticed by the Allahabad 
High Court in its judgment • 

I am bound to say that the reasoning of the Madras 
High Court wmmends itself to me. It is that as under 
Section 47 of the Re^stration Act the operation of 
rostered documents as agai^ umegistered documents 
takes effect fix>m the moment of execution, the prior 
uniegistesed deed ceases to opm»te as r^rds tiie pro- 
perty comprised therein from the date of the subsequent 



IW CBNTRAL PBOVINCBS . [Voi. VI. 

roistered deed, and a decree affc^mards obtained on 
the document which has ceased to operate can not rcviva 
its operation. It is pointed out ‘in the judgm^t that 
if it were otherwise, it would be only necessary to put 
the unfettered document in suit to defeat the provision 
of Section 50 of the in favour of regia* 

tered documents. The Allahabad Higb Court merely 
refers to the words in Section 50, "not being a decree or 
order, ” and bolds that they are conclusive. It is worthy 
of remark that though the &cts were similar in the case 
in L L. R. 11 Cal. 667, to which I shall presently refer 
for another purpose, that case was decide in favous of 
the holder of the unregistered document, not because he 
had obtained a decree umn it subsequently to the 
execution of the re^tered deed ( though such was the 
case; ) but because the holder of the registered instru* 
ment had notice of the prior unregistered deed. I agree, 
then, with the Lower ‘Appellate Court in holding that 
the "decree or order” contemplated by Section 50 Act 
in of 1877 does not mean a decree or order obtained on 
the unregistered document subsequently to the execu* 
tion of the roistered instrument. 

As to the second point the balance of authority is 
strongly against the decision of the Lower Appellate 
Court In edition to this Court’s ruling repenrted in Vol. 
V C. P. L. B. 97, I may mention the following autho- 
rities which, doubtless, were in the mind of my learned 
predecessor who dedded that case: I. L. R. 8 All. 540, 
1. L. R 10 Bom. 105, 1 L. R. 11 Cal. 667, 1. L. R. 13 
Cal. 70. In an earlier Calcutta case reported in I. L. 
R. V. Cal. 336 also pricsity in respect of f subsequent 
registered deed over an unre^teim one is restricts to 
the case of innocent subsequent punhasers without notice. 
Tlie obvious ground on which this current of rulings 
rests is that it would be* fraudulent in the .subsequent 
purchaser to take and roister a conveyance in jirejudke 
to the known title of another and ^ Courts wul not 
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aEBist the perpetratioa of fraud. The Lower Appellate 
Ckrart has not dedded whether when ^ deed of sale 
of the 13th April 1889 was ezemted, the Plaintiff now 
Respondent had or had not notice of thtf mortgage deed 
of the 5ih July 1885. As this is the question on whidi 
the deddon of •the case- hinges, I must send the appeal 
back to the Lower Appellate Court for a finding upon it. 

The case is remanded for a finding on the above 
point, to be submitted to this Court withm three weeks 
of this date. The parties wQl have 7 days fi»m |the 
receipt of the finding to make any objections which they 
may be entitled to make. 

• 

Counsel for AppeUcmt — Mr. Bodtocmt Bao Advo- 

code. 


• Bespondetd — Mran present in person; other Bes- 

pendent vmAd thmgh served 
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t 

APPEAL JUDGMENT. 

B^ore cT. F. Stevens, Esquire, C. S. 

Officiating Judicial Commissioner, C. P. 

'j 

Second Appeal No. 148^ of 1892. 

• Bedded on 21st July 1892. 


Bosom amd M. Saropa 

mime. -.De/endmls. 


raider Section 61 of the Tenancy Act, collateral relatives of an 
ordinary tenant can not claim to he co-sharcrs hy the mere fact of 
their assisting in the actual cqltimtion of the land, even if they re^ 
ceired a portion of the produce for their pains. The term ^co-share‘^* 
implies an interest &f the same hind as that of the tenant. 

This is a case in which the devolution of ordinary 
tenancy is in question. It is governed by Section 61 of 
the Tenancy Act. The Flniiitids Kespondents claim as 
collateral relatives and co-sharers of the deceased tenant. 
The Courts below have held that they are co-sharers, 
because the deceased tenant was an old man and one of 
them lived witli him and managed his cultivation for 
him. I tliink that this deciaon is clearly wrong. The 
Plaintiffs Respondents were not made co-sharers by the 
mere fact of their assisting, in the actual culti\'ation of 
the land, even if they received a portion of the produce, 
for their pains. The term ‘co-sharer’ impli^ an interest 
of the same kind as that of the tenant. Thus, if two 
collateral relatives are interested in the same manner as 


^ This was a second appeal from tbe decision in appeal by 
the Deputy Commissioner Jabalpur. The suit was originally de- 
cided by tbe Extra- Assistant Commissioiier Jabalpur. 
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tenants each to the extent of one-half in an ordinary 
holding under the provifflons of Section 61 of the Tenancy 
Act on the death of one of them the other may inherit 
his light and have the whole of the holding. 

The appeal^is decreed urith costs throughout. The 
decrees of ^e \l!ourts below are reversed and the claim 
of the Plaintiffs Besixmdents is dismissed. 

Cmnsdfor Appellant — Mr. Dick, Barvistcr-at-ktw. 
Respondent — Basora presekt in person, Mi. Sampa 

absent though served. * 


APPELLATE CIVIL. 


Before J, F, Sierem, Enquire, C, 8, 
Officiating Judicial Commissioner, Q. P. 
Second Appeal No, 156^ o/1802. 
Decided on 21 ih July 1892. 


Khoshal Cfiowdhry Plaintiff. 

Nanhu and Ghanashiam Defendants. 


The question in this case is whether the Defendants JRespondents 
were tenants of the land which they hare been holding from the Plains 
tiff Appellant as hataidars. Held that v^ere the landJord himself 
takes a part in the enltiration, the person asHOciated with him therein 
and who gets a share of the produce as his remuneration is not ipso 
facto a tenant. On the other hand where a landJord does not take 
part iu the cultivation, hut merely lets certain ’land to a person on 
condition that the latter should deliver to the former a prnporiionaie 
share of the produce, the person to whom the land is let, is a tenant. 

The question in this eftse is whether the Defen* 

* Tbfl was a second appeal from the decision in appeal by tlio 
DepntT Commissioner Cbhindwara. The suit was originally de- 
cided by the Assistant Commissioner Cbhindwara. 
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dants Respondents vOTe tenants of the land whidi they 
have been holding from the Htdntiff Appellant as 
haJkaidci/ra, It l^as oeen contended that on the authority 
of this Court’s Ruling reported in III C. F. L. R. 180 
a hUmJbr is not a tenant. Now it appears from the 
judgment in that very case that the qu&tion whether a 
bataidar is a tenant or not depends upon the circums- 
tances of the particular case. It is clear that, as my 
learned predecessor said in ihat judgment, “when the 
land-lord himself takes a part in the cultivatiol’, the 
person associated with him herein and who gets a riijire 
of the produce as his remuneration is not ipao Jacto a 
tenant. On the other hand it is equally dear, as was 
laid down in the unpublished judgment referred to>in 
that case, that where a land-lord does not take part in 
the cultivation, but merely lets certain land to a joeraon 
on condition that the latter diould deliver to the former 
a proportionate ^^re of the produce, the person to whom 
the land k let is a tenant. According to the findings 
in this case it was the latter state of things that pre- 
vailed and therefore the Defendants Respondents were 
tenants. 

The appeal is dismissed with costs. 

Cmmadfcr Appellavd — Mr. Bodwant Rao Aim- 

cate. 

n for Be^pndeni^Mr. DUkn Barriater-at^ 
• law. 


•; 05 * 
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Before J. F. SUeemt Bsquire, 0* 8^ 

# 

Officiating Judicial Commnioncr, C. P. 

Second Appeal No, 86^ of 1892. ^ 

Decided on 6lh May 1892. 

Tikamn Sao Plaintiff. 

* IMlasBairagi Defendant. 

In the alnence of any epecial reservation the MaJgmar has the 
same rights over the hurled bricks and stones that Government 
would have had, f it had 7iot settled the proprietary rights in the 
lands with him. 

• 

• In ibis caao the Appellant who is a sued 

the Bos|xindont for the value of certain old bricks a.id 
stones dug up from the buried mines of an old village 
within tra mahal of which the Appellant has the pro* 
{detaiy rights. 

The Lower Appellate Court found that the Res* 
pondent had removed such bricks and stones to the 
value of Rs. 150; but dismissed the claim on the ground 
that the Molgvaar had no property in them. 

The w(nd "land” is not defined in the Land 
Revenue Act (No. XVm of 1881 ;) but in its usual 
legal acceptation it includes that whidi is above and 
that which is^low the surface of the soil according to 


* This was s second appeal fram the decision in appeal by 
the Civil Jadge Bilaspar. The suit was originidly decided by the 
Kstra-issistant Coaunissioner Bilaspnr. 
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• 

the well-known maxim *0u^ est adhim ejus est usgm 
ad adtm et ad inferos. The Mdlgvmr would have a 
right to the bricks and stones, unless such right had 
been reserved by the Government or unless they came 
within the definition of “ treasure trove ” in Act VI of 
1878. By Section 151 Act XVJLU ofl881itispro- 
Added that “unless it is otherwise expressly provided in 
the records of a Settlement, or by the terms of a grant 
made by the Government, the right to all mines, 
minerals, coals and quarries and to aU fisheries in nan- 
gable rivers shall be deemed to belong to GoA*emment. ” 
There is no other reservation and old bricks and stones 
forming part of a buried ruin do not appear to come 
W'thin the description of “mines, minerals, coals and 
quarries. ” They clearly are not “treasure trove” within 
the meaning of the term in Act VT, of 1878, Section 3 
of which defines it as “ any thing of any A'alue hidden 
in the soil or in any thing affixed tliereto. ” It is clear 
from Sections f and 8 of tlie Act that by the word 
“hidden” is meant not merely “incajwible of being seen 
from the surface, ” but intentionally concealed. ” 

I think, then, that in the absence of any special 
rcserA^ation the Medguzar has the same rights over tire 
buried bricks and stones tliat Government would haA'e 
had, if it had not settled the proprietary rights in the 
land with him. 

The appeal is decreed. The decrees of the Courts 
below are reversed. The claim of the Plaintiff Appel- 
lant is decreed to the extent of Ks. 150 with costs on 
that amount throughout. 'The Respondent will get his 
costa throughout on the amount for which the claim has 
been dismissed. 

Counsel for Appellant — Mr. B. K. Bose, Advocate. 

Jtespmdent — in person. 

• WF • 

^ Whose is the soil, Lis it is eTsu to heaven and to the 
middle of the earth. 
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Before J. F. Stevera, Eequire, C. 8. 
Officiating Judicial Conmiteioner, C. F. 
MiBcellaMous Appeal No. 16* o/1892. 
Decided on 19/^ August 1892. 


Ghulamm Ramchandm Plaintiff. 

Keslieo Hamcfiandra Defendant. 


• The. Defendant itho was a tenant was ejected under the pnwi- 
sions of Snh-section 2 of ScHion 7t of Act IX of J8S3 for nov^pay^ 
nient of the arrears of rent. In the execution of this decree it was 
eontended for the Defendant that the ejeriwctit operated as a row 
ptetc satisfaction of the decree for arrears. Held that the decree 
fdf the arrears was not satisjied by the ejectmvi4 uuder Seetiou 72 
of the present letianey Act, 

The Apixjllant is a tenant who lias liecn ejected 
under the provisions of Sub-section 2 of Section 72 of 
Act IX of 1883. The decree-holder now seeks to exe- 
cute his decree lor the arrear of rent. It is ooutendod 
for the Apiiellant that the ejectment ojiorated as a 
complete satisfaction of the decree for arrears. No 
authority has been produced for this proposition and I 
agree with the Courts below in rejecting it Under the 
provisions of Section 78 of Act X of 1859, the rent law 
which was replaced by Act IX of 1883, a land-lord 
wishing to eject a tenant for non-payment of arrears of 
rent could fsue for ejectment ana for reooveiy of the 
arrear in the same action, or could adduce an unexe- 
cuted decree for arrears of rent as evidence of the exis- 


** T}^ was a miiccDanecniB appeal from the decision in appeal 
hy the Civil Jnd^ Chauda. The euit was originally decided by 
tbe^Tahaildar of Chanda. 
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tenoe of such acr^r^ in % anii for^necrtment. In ^ther 
case if the amount of thie arrear mw bterest and costs 
of suit was paid into Court within fifteen da^m from the 
date of the deccee, egeetment did not take place. Un* 
questionably the decree for the arrear was not satisfied 
% the ejectment under the provisions of Section 78 of 
Act X of 1859 and Section 72 of the present Act seems 
merely to be a modification of those provisions. I can 
find nothing in it to lead to the inference that the eject- 
ment is to be in substitution of the satis&ction of tiie 
decree for arrears of rent 

t 

The appeal is dismissed with costs. 

Oounsd for AppiMard — Balwcmt Boo Addo- 

cotie. 

Bespondent-^JBy at Khm MutMyar by lumue Aktf 
• Ifftari. 
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Before J. R Steeene, Esquire^ C. S, 

Officialing Judicial CommieBioner, 0. P. 

^ Second Appeal No. 39^ (/ 1892. 

Decided on Srd Matf 1892. 

Tuharam Plaintiff. 

* Dowla Defendant. 

Whether n person holdn a Matje.-eermcc holding a» a Suh4enant 
under iheydhmje Herniee tenant or ithether he hold» it directhj from 
the Mahjnziiry hr Is liahfc to ejertinrnfy hut eo long an the office r<!- 
maim for the remurwration of ichlrh the holding wan createdy the 
holding mnsl rcmoln in hie poHueneion . « A Malguzar could not let it 
tq any other percoti. ^ 

Jhit under proviso (h) of Section 4 1 of the Tenancy Actioceupancy 
rights enmod be acquired in respect of village service holding. 

I think that the Lower Apjiellate Court is clearly 
right in holding that wliother, as the first Court fiuds, 
the Defendant Ap[)cllaut holds as a Sub-tenant under 
the village service tenant, or whether, as the case of the 
Defendant Amjellant himself is, he bolds and has long 
been bolding directly from the Malguzar, he is liable to 
ejectment from what has been proved to be a villa^ 
service holding. It is quite clear frjom Chapter Iv a 
of the Tenancy Act that so long as tlie office remains 
for the remuneration of which the village-service holding 


^ Tin's was a second appeal from t.lie decision in appeal by the 
Deputy Comniissioiier Nimar. suit was Origiually decided by 
the Extra^Asnstaut Gommissioner khaudwa. 
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was created, the holding mniit repiain in the poesesEnon 
of the person holding that olBSoe and a M<dgw»ovr joonld 
not |bt it to a^ other person. It is also dear from 
proviso (h) of Section 41 of the Act that occupancy 
ri^ts cannot bS acquired in respect of village-service 
holdings. 

a 

The appeal is dismissed with costs. 

Counsels fcr AppeUcmt—Mr. C. V. Naidu, Barris- 

ter-at-law. 

„ for Res^pondemi — Mr, B. K. Bose, Advo- 
cate. 
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Brfwe J, F. Steaitni, B$qiiir0, C. 8. 

C^Mating Judicial Commuioncr, (X P. 

S^ftmd Afpcal No, 852* o/1891. 

Decided on ZOth June 1892, 

Jkmji Alaspm Plaintiff. 

, 1 Punjaji 2 Ye^wantrao and 3 Bahj. Defendants. 

Where the usual endorsements of presentation and admission of 
execution were signed hy the Begistering (^cer and the deed was 
enter eds in the Begisier booh and where the certificate of registration 
was written hut was not signed by the Begistering Ofiieer, held that 
this omission to sign was fatal to the validity of the registration, 
under Section 61 of the Begistration AcU 

The first poiot that I have to decide is whe- 
ther or not the document on vrhich the Plaintiff 
Appellant sued was duly registered. It appears that 
the usual endorsements of presentation and with respect 
to admission of execution were signed by the Re^t^ring 
Officer and that the deed was entered in the Register 
book kept for the purpose. The certificate of registration 
was written, but was not signed by the Roistering 
Officer. The question is whether this omission to sign 
was a defect of procedure within the meaning of Section 
87 of the R^stration Act, or whether it was fatal to 
the validity of the roistratibn. I am inclined to take 
the latter view. From Section 61 of the Registration 
Act it appedts that the mere copying of a deed into the 


* This W88 a second appeal from tbe decision in appeal by 
tbe Deputy "Commissioner WardDba. Tbe suit was originally de- 
cided by t)ie Extra- Assistant Commissioner Wardha. 
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Register-book does not amount t& registration. Bogis- 
tration b not deemed to be complete until the certificate 
of registration has been first signed, sealed and dated by 
the Re^storing^ Officer and then copied into the margin 
of the Begbter-book. A case has been cited, reported 
in Indian Law Report I Allahabad, 473 in whbh regis- 
tration was held not to bo invalid becau^ the signatures 
uf parties had not been taken to the endorsement. This 
case seems to me to be of a very different kind. The 
signature of *Regbtering Officer on the certificate of re^- 
tration seems to be that which gives validity to the 
whole proceedings in just the same way that the signa- 
ture of the presiding Officer of a Court gives force to a 
warrant or a decree. Every necessary condition may be 
fulfilled in the drawing up of a decree, but until it b 
signed, it has no force. I think then, that there has 
not been any complete regbtration of the document now 
ill question and admittedly the appeal must fail on that 
ground. , 


Appeal dismissed with costs. 

Cknmsd/or Appdlant — Mr. B. K. Boae, Advocoste. 

for JRespondent — M'. Atmaram Bhagtea/nt. 

Pleader. 
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Before J, F, Sleeeiu, Esquire, 0, M. 
QfieuUing Judicial Commissioner, 0. P, 
Second Ajipeal No. 121^ of 1692. 


Decided on Blh Julg 1992. 



Madho Viskwandth Plcmtiff. 

• 

Thf Phihitiff Appellant tu this claimed the rillaffc in 
jitt/c on the (jrovml of nelf-aequifiittou. At the last Scitlmcnt the 
uncles of the Plaint iff claimed to hare ihek names enicml in respect 
^he icholc vitfutje on the fjcottud of the surrender Inj the Plaintiff s 
father of his one-third share. The Plaintiffs father aeqnicsccd. in 
the elaim of his brothers, bat it was resisird htj the, Plaintiff in 
defence of his otcn interests, Jkid that Plaintiffs action in resisting 
the elnm of his vnele does not constitute such a recovery as legally 
amounts to sclf-aeguisitiou. 


J5; 

J The Plaintiff Api^llant sues the widow of his de- 
^ ceased brother for that bn»ther’s share on two grounds: — 
1st that under citcumstanccs wliich I am alK)ut to 
•—I notice the wliolc of the sliare in the vilhigo iu qt^cstion 
left by their late father, c»tmjjri.sii)g the share now in 
tlie Plaintiff ApjHsllant 8 ]x>ssi‘ssiou and also that which' 
is the subject of this suit, was tins self-aajuired projicrty 
of him, the Plaintiff Appellant, aud 2udly that his late 
brother and himself were undivided and therefore ho 
takes his brother’s share. 


* This wAb a second appeal from ibe deciBion iu appeal by 
the Cml tlndge Nagpar. Tbe suit was originally decided by the 
Extra-Aasistaiift Commiasioner Sfugpur. 
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The seooad ground has no{ been argued in this 
Court. 

The clafcn of self-acquiation is founded on the 
alleged recovery the Plaintiff Appellant of the •whcie 
of the share in the village in question in respect of 
which his late father’s name was entered at the time of 
the Settlement. It appears that at the time of the 
Settlement the two uncles of the Plaintiff Appellant 
claimed to have their names entered in respect of the 
whole _ village on the ground of the surrender by the 
Plaintiff Appellant’s fsther of his one-thiid share. ‘The 
Plaintiff Appellant’s father, it appears, acquiesced in 
the _ claim of his brothers; but it was resisted by the 
Haintiff Appellant himself in the defence of his own 
interests. The question is whether his action in resisting 
the claim of his uncles, so that in the end his father’s 
name was at his instance entered by the Settlement- 
Officer in rcs})ect of the one-third share, entitles him to 
claim the whole of tiiat share as his self-acquired pro- 
perty. ^ I think the Lower Appellate Court is quite 
right in holding that it does not. No authority has 
been shown to me for holding that there was suc^ a 
recovery as legally amounts to self-acquisition. On the 
other hand it is quite obvious that the action of the 
Plaintiff Appellant does not come within the description 
in the following passage of the Mitakshara wUoh deals 
with the subject of self-acquisition by recovery. “Any 
property whicih had descended in succession from ances- 
tors and had been seized by others and remained nn- 
recovered by the father and the rest through inability 
or for any other cause he among the sons who recovers 
it with ihe acquiescence of the rest shall not give up to 
the brethren «r other co-heirs; the person recovering it 
shall take such property. ” Mitakshara Chapter I, Ac- 
tion rV Plac 2, 
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The appeal is dismissed with costs. 

Ckrmadfor AppeUarU — Mr. Baiwamt JRm, Advo- 
cate. 

for Re^ponderd — Mr. Bapu Rao Dada, 

Pleader. 

APPELLATE CIVIL. * 

Before J, F, Stevens, Esquire, C, S, 

Officiating Judicial Commissioner, C. P. 

Second Appeal No. 137® n/1892. 

Decided on I6ih July 1892. 

Seth Narheyhl thratgh Dalchand^... Phmdiff, 

Dincmodih and BeJiartlal Respondents. 

In order to the creation of an occupancy right in land which had 
been, but had, when Act IX of 188S came into force ceased to he^ 
sir-land, it is necessary that the tenant should occupy the land for 
at least twelve years after had ceased to he sir-land. 

The question which I have to demde in thh appeal 
is whether under the provisions of Section 41 oi the 
Tenancy Act a tenant who when that Act came into 
force had continuously foe more than twelve years held 
land which at the time of the introduction of the Act 
was not 8vr4and but had lost its sir character at some 
time within that period of 12 years, became an ooou- 


* Tilts was a second appeal from the decision in appeal by 
the Civil Judge Hoabangabad. The snit was originally decided 
by the Rstra-Xinistant Gonunissioner Uoshangabad. 
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paiuy tenant. It has been argued for the Bespraident 
that because the wording of the pro^dso to Section 41 
is provided tkair the land is not (a) sir-land &c.,” the 
intention of the L^^lature must ^ve been that only 
such land should be excluded under th^t |)ortion of the 
proviso from the operation of the Section as was actually 
sir at the time when the Act cumc into force. I can- 
not admit the correctness of this interjjretationr As 
long as .s'ir-land remains sir, no length of occupation 
could over create occupancy rights in it and it seems to 
me that it would have been strange indeed had the 
intention of the Legislature been to jicrmit a time 
during which the tenant held under an absolute dis- 
qualification for the time being from acquiring <x!Cupanoy 
rights to cfjmmit towards the ]H‘riixi necessary to 
establish thfwe rights when the dlsfjualification should 
cease by tlie land’s coaming to bo sir. I think that the,, 
more reasonable nnterjtretation is that in onh^r to the 
creation of an occupancy right in land which liad been, 
but liad, when Act iX of 1 883 came into force ceased 
to Ixj, .sir-land, it was noa‘i»sary that the tenant should 
have occupied the land for at least twelve y< . .’s after 
it had ceased to be d'lr-land. 

I must therefore dixaree this appeal; but as the 
learned Advocate for the llesjtoudents consents on behalf 
of his clients to pay the enhanced rent demanded from 
them, tlic agreement is recorded and there will be no 
decree for ejectment. ^ 

TJio Bespondcuts will pay the Appellant’s costs 
throughout. 

Cminsd for Appellant — Mr. Balwant Rao, Advo- ‘ 

cate. 

u for Respondent— Mr. B. K. Boee, Advo- 

cate. 
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APPBLLiLTE CIVIL. 

B^on /. F. StoMM, Ftqvire, 0, 8^ 

Officiating Jadieidl Commitiioner, C, P. 

Second Ajjjfcal No» 257^ of 1892. 

Decided tm September 1892. • 

Punjaji, Sudarshan Rao and Manoliar'i 

Jtao minors ihrowjh guardian ML Mana V Plaintiffs 

JBai) 

* Befmilal Gdahchand and others... Defendants. 

A tenant of an oh»ohtc orcnpnnnj holding mortgaged t7 without 
notice to the land^lord nllhmgh the proportion whicM the mm for 
^ioitich the mortgage was made horc to the rent of the holding was 
such that without such notice the frausaefion was void ns against the 
landlord under the 2 >roviHions of Snh-section (7) of Section S8 of 
the Tenancy Act, The land-lord hronght a suit for possession 
against the mortgagee, who was in possession under n mortgaged de- 
cree, Held that the landdord was entitled to possession, 

Thfl tenant of an absolute occupancy holding 
mortgaged his holding without notice to the land* 
lord, although the proportion which the buiu for which 
the mortgage was made bore to the rent of the huhi* 
ing was such that without such notice the transaction 
was void as against the land-lord under the provisions 
of Sub'section (7) of Section 38 of the Tenancy Act. 
The mortgage is alleged by the land^lords to have been 
made withoutvtheir knowledge and they sue for posses* 
sioh against the mortgagee who is in possession under 
the foreclosure decree. 


* Thifr was a second ajmeal from the deoteion in appeal hj 
the Deputy Commissioner Chhindwarn. The suit wua originally 
decided by the Asaistant Commiasiouer Chhindwara. 



48S 


CENTRAL ntoyims 


I think that, as was said by my learned prede* 
eessor who tried the case repprted in V. C. 1*. L. R. 
65, in a case of this kind the decree founded on a 
mortgage wh?ch was ab initio of no effect against the 
land -lord must be treated as being equally of no effect 
against* him. It seems to me that on « reasonable con- 
struction the foreclosure mentioned in Sub-section ( 5 ) 
of Section 38 must be taken to be foreclosure of such 
a mortgage as would be of effect as against the land- 
lord. Under a more general construction the provi- 
sions of Sub-section (1 ) would be altogether inopera- 
tive as regards mortgages of which under Sub-section 
( 2 ) notice ought to have been, but had not been given, 
if only the transaction could be concealed from the 
land-lord until foreclosure was obtained. It is very 
difficult to believe that this can have been intended by 
the Legislature. There is no hardship in a case of 
this kind. The provisions of Sub-section ( 2 ) readp-' 
with Sub-section ( 7 ) of Section 38 are quite clear and 
if any person chooses to take a mortgage of an abso- 
lute occupancy holding without satisfying himself that 
notice has been Igiven to the land-lord, where notice is 
necessary, he has only his own folly to thank if he is 
disappointed in the result of his transaction. 

The appeal is dismissed with costs. 

Cmwsdfor App(^ardr-~Mr. B. K. Bose, Advocate, 

„ /or Be^ponderd^Mr, Baiwood Bao, Ad- 

voeate. 
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APteilATE Cmii. 

JBe/ora JI J?l Siwenit EBqnire, C, 8* 

# 

Officiating Judicial ConmiB$ioncrf C. P. 

Second Appeal No» 272^ </ 1892. 

Bedded on iind September 1892. 

jia. Chunna JBai Pkmtiff Ajtp^lani. 

Kimarali, Him/matcM and\ ...DefendmU 
MaJuxfizali j Respovulents. 

A Buil iB maintainable when based on a private agreement made 
out pf Court in satisfaction or adjustment of a decree without the 
sanction of the Court, 

• 

* Section 2St A was intended simply to prohibit the enforcement 
of an agreement of the kind mentioned therein in execution of the 
decrees 

The Plaintiff Appellant held a decree a^inst the 
Defendant Respondent Kamarali. The Plaintiff Appel* 
lant has now sued on a bond executed by Kauiarali and 
by other two Defendants Respondents, partly in 
satisfaction of the old decree and partly for new ad- 
vances. The execution record has been destroyed, so 
that it is impossible to ascertain from any authoritative 
sonice whether tx not the adjustment was reported to 
and sanctioned by the executing Court under the provi- 
sums of Section 257 A of the Code of Civil Procraure. 
Oral evidence was pri^” o in the first Court tiiat the ad- 
justment was rer Tu .1 to the executing Court in the 
receipt on the strength of which that execution case was 

: • — 

* Jhia WM a second appeal from the decieion in appeal bjr the 
Depnty Oommieeioner Chhindwara. The anit waa originally de- 
ddra By tha Aseietant OomoiMioner Ohhindmira. 
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removed from the file oa the ground of complete satis* 
faction; Imt the first Court did not consider it safe to 
rely on that etidence. The Courts below have there- 
fore dismissed the claim of tiie Plaintiff Appellant so frur 
as the amount which the Defendants Respondents bound 
themselves to pay in adjustment of the decree is con- 
cerned, holding that the agreement was void under Sec- 
tion 257 A of, the Civil Procedure Code. 

So far as the Defendants Respondents other than 
the original judgment-debtor Kamarali are ooncemed* 
I should not in any case have been able to affirm the 
decision of tlie Courts below, looking to the rulings re- 
ported in I. L. R. VI Mad. 101 and I. L. R. XIll Bomr. 
672, which lay down that Section 257 A applies only 
as between the parties to the suit and decree. 

< 

I think, however, that I must go further and hold' 
that a suit is maintainable when based on a private 
agreement made out of Court in satisfaction or adjust- 
ment of a decree vrithout the sanction of the Court 
The Bombay High Court, which had till then held the 
contrary, ruled this in a case reix)rted in I. L. R. 3CV 
Bom. 419 oii the ground of the amendment made in 
Section 258 of the Civil Procedure Code by Section 27 
Act Vn of 1888, though it left open the question whe- 
ther Section 257 A relates exclusively to agreements 
to extend the time for enforcing decree by execution, 
as ruled by the High Court of Calcutta, or whether 
tliat Section is applicable to* all agreements according 
to the view which had been previously taken by itself. 

I feel myself much pressed, not only by the ruling 
to which 1 have just referred, but by that of the High 
Court of Calcutta reported itwL L. R. XVT Cal. 504, 
which dissented from the previous rulings of the Bombay 
High Court and held that Section 257 A was infended 
"simply to prohibit the enforcement of an agreement of 

43 
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the kind mentioned therein in execution of the decree.** 
1 mn awaie tiutt tins view is opposed to that expressed 
by one of my learned predecessors in a case reported in 
I C. F. L. K 70, but that case was decided before the 
paaaing of Aot VIE of 1888 and my learned predecessor 
remarked that ho was not aware that any of the 
Hig h Courts had held that a bond which falls withm 
the terms of Section 257 A is void only as regards the 
execution of a decsee. , 

The appeal is decreed with costs throughout. The 
daim of the Flaiutiif Aprallant is decreed in full. 

• Cmnsd for A;^pem'nlt — Mr. Ba/pn Rcu> Dada, 

Pleader, 

„ fan' Respondent — Mr. C. V. Notidu, Barris- 

• ter-aUlaw. 


APPELLATB CIVIL. 


Before J, F. Sievent, Eequtre, C. A 
Offidating Judicial Gommiseioner, C. P, 
Second Appeal No. 814* of 1892. 
Decided on llh November 1692. 


FaJdra Plaintiff. 

Mari and Amndi Defendants, 

A Hindu widow has no right fo dispose, as she pleased, of a 
holding of which she has been recorded ^ as oceupaneg tenant if she 
has inherited it from her husband. The words " shaU devolve as if 
it were land ”Vn Sections 38 and 43 of the Tenancy Act imply that 
the devolution is to be regulated ( svd^eet to the restriction in Section 
43 as regards collateral heirs ) by the personal law of succession 
which governs Ike persons c.oucerned. 

In the present case a reversionary heir seeks to set 

* Tb>a was a second apfieai from the decisiou in appeal by the 

Civil Jnd^e I^agpor. The suit wna origiuttlJy decided by tbe Ei- 
tra-Aeaietaiit Comioissiouer Eagpur. 
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aside a gift of an absolute occupan (7 holding made a 
Hindu widow and bjjr her daughter-in-law to his preju- 
£ce. The daughter-in-law may be left out of the ques- 
tion, as she is not alleged to have had any title to the 
holding. As regards the widow the Lower Appellate 
Court has held that the ordinary Hindu Law does not 
apply and that a Hindu widow would have a right to' 
disiiuso as she pleased of a holding of which she had 
been recorded as occupancy tenant, whether or not ( as 
I understand ) she had inherited it from her husband. 
This view ap|)ears to me incorrect. I have twice recently 
held that the words "shall devolve as if it were land” 
in Sections 38 and 43 of the Tenancy Act imply that 
the devolution is to be regulated ( subject to the restric- 
tion in Section 43 as regards collateral heirs) by the 
personal law of succession which governs the persons 
concerned. The fact that tliere is no provision in the 
Tenancy Act corresponding to the second paragraph of 
Section 87 of the Land Ilevenue Act seems to me to be 
altogether immaterial. If it had been intended to be 
possible that a widow inheriting an absolute occupancy 
holding from her husband should obtain such an interest 
in it as to enable her to alienate it to the prejudice of 
her husband’s next male heir, the law would never 
have provided that the occupancy right should " devolve 
OS i/ it were land . " 

The question does not appear to have come before 
this Court in its present form until recently; but in a 
case reported in H C. P. L. K. 167 it was held that the 
title of an heir to succeed to an occupancy holding could 
not be defeated by the present owner of the holding 
leaving it to another person by will even with the ocm- 
sent of the Modguzar. 

The fact is that the decision of the question whether 
or not the gift was valid in the present case depends 
entirely on that whether she succeed to it as the pro* 
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fieriy of her late husband/ whose heir the Fliuntiff Ap- 
pellant daims to be. ^ 

It is strange that although considerable stress seems 
to have been laid on this point in the pleadidgs on both 
sides, the first Court did not fix any issue upon the 
subject. 

The case must go back to the Lower Appellate 
Court for inquiry and a finding on the issue whether the 
occupancy holding in dispute was acquired by Mt. Sakhu 
herself or whether she succeeded to it as the property of 
her late husband. Any evidence tiiat it may be neces- 
sary to take may be taken by the first Court, if that 
course is must convenient. 

The finding and evidence are*to be returned to this 
Court by the 20th December next. The parties will be 
allowed 10 days from the date of the receipt of them to 
file any objections which they may be entitled to noake. 

Counsel for AppeU,ani-—Mr. C. V. Naidu, Barris- 
ter-at-law. 

„ for Respondent— Mr. B. K. Bose, Advo- 

cede. 





lijs OBNtE^L PEOTMO^ 

APPELLA.TE ClVlL. 

Before J, F. Stevens, Esquire, C. S. 

% 

Officiating Judicial Commissioner, C, P, 

Second Appeal No. 356 ^ of 189 ?. 

Decided on 1st November 1892 . 

Jl/2. ScUita.... Plaintiff. 

Sitaram Zcmidar Defendant. * 

An oceupancif tenant died leaving a minor son, a daughter, and 
a toidioo. The minor son who had inherited the holding also died 
without issue and his mother sueveeded him. On the death of the 
widow, the Malgnzar, the Defendant Itespondent in this case, took 
possession of the holding and has now been sued for possession by 
the daughter. Held that when a woman succeeds to an occupancy ^ 
right, she does so subject to the personal law by which she is governed 
and the character of her interest will vary accordmgly. 

In the present case the widoiv, who succeeded to her son, took 
only for her life in accordance with the ordinary Hindu Law of <»• 
heritance and the daughter has no right to the tenancy, because she 
is only collateral relative of her brother, who was the last full heir. 

An occupancy tenant died leaving a minor eon, a 
daiigiiter and a widow. On hie death tlie minor eon was 
entered as tenant in ids steaci, though it appears that 
in consequence of his youth the widow actually 
manip^Hd the ciiltivauon. On the death of the eon 
witnoiit issne tiie winow succeeded and was recorded 
as tenant. On ttie death of the widow tlje Mulgiizari 
the Defendant respondent in this case, took possession 
of ttie holding and tie has now been sued for possession 
by liie daii»:iiter, ttie present IMaintiff appellant. 

* Tliia wiiB H sepoiulTppeaPfrom the deci8iou™in"a^pe^*^y 
the Civil Juilge UosliniigabMi. The suit was originally decided 
by the Jfiztra'ABsietuut Commissioner Hosbaugabad. 

44 
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A very elaborate and interesting argument has 
* been addressed to the Court by Mr. Dillon, the gist of 
which is that it is impossible to conceive of an occu* 
pancy right which should not be a complete right 
and that a woman who succeeds to such a right must 
therefore succeed to it completely as if she were a 
male heir. It has been argued as if the Tenancy Act 
were complete in itself as regards the ^ievolution of 
tenant rights and the ordinary personal law of the 
parties bad no application. 

, 1 am quite clear that this position is unsound. 

Section 43 of the Tenancy Act provides that when an 
occupancy tenant dies, his right in his holding shall 
devolve as if it were land. The only exception to this 
general rule, — that which excludes all collateral rela- 
tives, unless they were at the time of the tenant’s 
death co-sharers in the holding, obviously does not 
widen, but on the contrary narrows tlft right of suc- 
cession. It is plain, then, that when a woman succeeds 
to an occupancy right, she does so subject to the 
personal law by which she is governed and that the 
character of her interest will vary accordingly. In 
the case of a Hindu woman the question of devolution 
cannot he affected hy the mere facts that during her 
life-time she is recorded and recognised as the tenant 
of the holding to which she has succeeded and that the 
tenancy is during her life-time liable to the same inci- 
dents as it was in the time of the last male owner. 
Thus in the present case th# widow, who succeeded to 
her son, took only for her life in- accordance with the 
ordinary H^du Law of inheritance and the daughter 
has DO right to the tenancy, because she is only a 
collateral relative of her brother, who was the last full 
heir. 

The appeal is dismissed with costs. 

Cmnid for Appeilani—Mr. DiUon, Barrister-at- 

law. 

u for Respondent — Mr. B. K. Bose, Advo- 
cate. 
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APPELLATE ClVlL. 

Before F» Stevens, Esquire, C» S, 

% 

Officiating Judicial Gommiasiomer, C. P. 

Second Appeal No. 4® of 1892/ 

Derided on lat November 189“. 


Jawahirsing minor through Mt. Baro.., Plaintiff. 

Mohmikd, Dhanpai and Rnpehand... Defendants* 

In a Miit hif n boh to BOt obuIc ttn aHnintion by the father of 
anrestnd property on the *(jrovnd that the idlenotion trun for the 
satisfartitm of immoral debts, it was held that in rases of this hind 
it is necessarif for the son to prove that the debts for the satisfaction 
oj whtrh the alienation woiS made, were incurred for immoral 
purposes. 


This is a suit by a son to set aside an alienation by 
the father of ancesi^l proj)crty on the ground that the 
alienation was for the satisfaction of immoral debts. Evi- 
dence was adduced before the first Court to show that 
the father was of dissolute character and that he had 
sjHint some money on prostitutes and gambling. The 
Lower Appcsllate Court does not say that it disbelieves 
tluwe witnesses; but it considers that the difficulties 
which resulted finally in tlie alienation in question were 
the result of general extravagance and as no connection 
has been attempted to bef proved between the debts 
which wore satisfied by the alienation and any immoral 
expenditure, it holds ^t the Plaintiff’s cas£ must fail. 


** This was a second app^ from the decision in appeal by 
the Commissioner Jabalpnr Divuion. The snit was originally de- 
cided by the Deputy Oommiaeioner Seoni. 
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It has now been oo&iended in appeal for the Plain- 
tiff that it is sufi5i(»ent to show that the father was ad- 
dicted to immorality of an exjiensiTe nature and in sup- 
port of this contention the cases reported* in 1. L. K 
aTTT All, 216 and IV C. P. L. R. 29 have been cited. 

I do not feel at all pressed by either of those 
rulings. In both cases it was found as a fact by the 
Court whose decision was under appeal that the money 
had been borrowed for immoral purposes ancf all that 
this Court ruled was that where money was Iwrrowed 
for iuiiinoral jmrposcs by the father, it was not necessary 
for the son to trace out the items of e.xix>nditure and 
prove them. It is iKirfoctly clear that to entitle the 
son ’to succeed in the present case it was necessary for 
him to proVo that the debts for the satisfaction of which 
the alienation was made were incurred for immoral 
purposes and the Lower Apj»ellate» Court is supix)rtod 
by a judgment of the Bombay High Court in I. L. R. 
]!uV Bom. 320, in which a previous ruling of tho same 
Court and one of the High Court of Allahabad are 
followed, in its view that in cases of this kind some con- 
nection must be shown l>etween the debt and tho 
father’s immoralities. I am not prej>ared to differ from 
that view. 

* • * * 

« * # * 

t ^ 

This appeal is dismissed with costs. 

V 

Ownsel for Aj^yciUant-^-Jiifissrs. DiUon and Fraser 

Barristers-aidaw. 

„ ./or RespomderA-^Mr. Mendes Barrister- 
. at4aw and Messrs. B. K. Bose amd Balwant 

Rao Ad/wcaies. 
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APPELLATE CIVIL. 

^ Before J, F, Stevem, Esquire, C. S. 

Officiating Judicial Commissioner, 0. P. 

Civil llevision No. 60® o/1802. 

Decided on 3rd Novemhcr 1802. 


Seth Morircm and Parrmnand^ 


DaryaoKirar, Brijlall 

'' f opjHmte party. 


Where after a decree had been eoufirmed in appeal an appUea- 
iinn tniH made to the Court nfjirst iustnnf*e to amend the decree under 
the prorislons of Section SiOG of Ciril Procedure, on the ground that 
it IPOS not in conformity with the judgment, held that as the decree 
to he amended is the decree to he executed and as the decree of the 
first Court has been superceded by that of the Appellate Court, the 
latter dee roe only can he amended and it cannot he amended except 
by the Court which made it. 


It appears that after a decree had been confirmed 
in ap|xjal, an application was made to the Court of 
firat instance to amend the decree under the provisions 
of Section 20G of the Code of Cinl Procedure on the 
ground that it was not hi confoniiity with the judgment. 
Tlic Court of first instance held that it had no jurisdic* 
tiou to amend the decihe after it liad been confirmed 
by the Appellate Court, It accordingly referred the 
applicant to the Appellate Court. The Appellate Court 
held that the Court of first instance was wrong in its 


® This was s civil revision from tbe decision in appeal the 
Judicial Assistant to Commissioner Nerbada Uiviai.in' i.iesuit 
was originally decided by tbe Deputy Commissioiier ^ursiiigpur. 

45 
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view it had not jariadictioa to make the ameedmont and 
suggested that this Court should be moved to iutcrfore 
by revision. • 

The fact Is that there is a conflict of authorities on 
the subject. The Madras High Court has ruled in the 
case reported in 1. L. 11. IX Mad. 354, and the (Calcutta 
High Court has ruled in tlio case reprtoil in II B. L. 
11. 383, that where the d('crec has lieen affinnotl in 
a}>{X)al the Court of iiivt instance has jurisdiction to 
ayiend it. The High Court of Allahabad at one time 
cnh'rtained a similar view; but a full ihiiich of that 
C(mrt has dwided in two cas(W, rciHfftcd nw|)Octivtily in 
1. L. R. 11 All. 207 .and 314, that the decree to Iks 
amended is the d(!civ.e t(j Ik; e.xecuted and as even when 
the decr(!e of the lirst (Jourt has boon uj)lu5ld, it has 
lieen sujKirscvletl by the deesree «jf tlio Aj)pellato Court, 
th(! latter divorce only can Ijc amended «ud it cannot be 
amended c.Ncej)t by the Court which made it. 

I tliink that the view of the AllalialKul High Court 
is corr(«;t and that it is for the ApiKjlIate Court to 
am(u\d the deci’ce. 

The case will go Iwick to the Court of tixe Judicial- 
Aaslstnut to the (jominissioner for disfKjsiil of the appli* 
cation for amendmeut on its merits. The costs of this 
a])plication will follow the result of the a]>}jlication to 
the Judicial-Assistant to the Commissioner. 

Coimaeifor ApjidlatU — Messrs. Balwaiti Boo Ad- 
vocate and Ilemcluandra Nandan 

Pleader. 

„ . for Responden^Mr. K. Bose, Advocate. 
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APPELLATE CIVII* 


B^ore •/’. F* Stevens, Esquire, C. S, 
Oficiating Judicial Commissioner, C» P» 

c 

Second Appeal No, 210® of 18J*2. 

. Decided on Ist November 1892. 


Bajirao Paid. 
PaUoa Paid... 


. PkeirUiff. 
Defendant. 


9 


The fact of a dasVs having been previously married does not 
disqualify the son begotten on her by a Shudra from inheriting uwier 
the Hindu Law, 

On the death of the father, the dasipuira was entitled to half 
the share of a legitimate son and if the latter pre^deceased the dasu 
putra without leaving male issue, the dasiputra would take the whole 
estate by survivorship, 

A dasi means and includes any unmarried mistress of a Shudra 
class. 

A father can not disinherit a dasiputra^ 

The Plaintiff Bespondent is the illemtimate son of 
a Sudra by a woman who has been found by the Courts 
below to have been a kept woman, or continuous con* 
cubine. The first Court regarded her as an unmarried 
woman, as having been merely kept as a concubine by 
the man with whom slie had previously lived; but the 
Lower Appellate Court observes that apparently she 
must have oeeu married to tiiat man, because after his 
death she sued for and obtaine^l his property. It is said 
tiiat the father before his death cxt'cutM a deed of ^fb 
of all his property in favour of the Defendant Appellant, 


* This wfts a second appeal from the decision in appeal bj tbe 
Judicial -Assistant to tbe Commissioner Nagpar Divisica. 'Ilie 
suit was origiuallj decided by tbe Extra-Assistant OommiesioDer 
Nagpur. 
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who was his s(Hi by a^wet wife. The first Court found 
ihat this deed of gift had not been really executed and 
also held that it was mvalid in any case, not having 
been followed by possesnon. The Lower Appellate 
Court has held that the Plaintiff is a dasiputra, or son 
batten by a Sudra on a female slave, and thus comes 
within the purview of Chapter I Section XII of the 
Mitakshara. I do not understand the Lower^ Appellate 
Court to find that the deed of gift was not in 'fact made; 
but it holds that the gift was not valid for want of 
transfer of possession and the learned Judicial Assistant 
to the Commissioner further observes that in any case 
he would feel a difficulty as to its validity, because it 
does not appear that a father would be able to dis- 
inherit a dasiputra. The Courts below have given the 
Plaintiff Rcsjiondent a decree for a one-fourth share in 
the property left by the fether. • 

a 

Of the questions raised for the Appellant in the 
present ap{)eal the first is whether the Plaintiff’s mother 
can on the facts found by the Lower Appellate Court 
be held to have been a dasi (a) in view of tiio strict 
meaning of that term and ( 6 ) as having been married 
to another man before she was kept by the Plaintiff’s 
father. 

It is not here a question, 1 may observe at once, of 
the Plaintiff’s having been begotten in adulterous inter- 
course, but whether the term dasi in its less restricted 
use necessarily implies that the peinon described by it 
should never Ijave been married. 

Professor Jolly at page 187 of his learned volume 
Tagore Law Lectures on the History of the Hmdu Law 
of partition, .inheritance, and adoption has the following 
observat^ns: — 

‘'As for the modem oontroverries, the first and 
“most important (me oonoema the meaning of daai. It 
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“ }n»> been contended in a Bengal dedfflcm that it means 
«‘a female slave’ in the strictest sense of that term, 
“ and slaver having been abolished under British Buie, 
“it would, follow that the whole law under notice is 
“obsolete. It is quite certain, however, that the oom- 
“ meutators and sastris have persistently explained the 
“term dasi as including any unmarried female of the 
“ Sudra caste. ” lie goes on to refer to a remark of 
ICamalakara in the vivadatandava that the text of 
Manu on the subject, in wliich the word dad is used, 
“ refers to the son liegotten by a Sudra on an unm^rned 
“Sudra female. ” He also quotes from the ancient com- 
mentary of Medhatithi on Manu the proposition, that 
“ the term ‘ a Sudra’s son by a dad ’ means a son* be- 
“ gotten by him on a woman neither married to him nor 
“ authorised to raise offspring ( according to the custom 
“ of Niyoira. ”)• 'I’lie fact is mat the High* Court of 
Calcutta staMiis entirely alone in its interpretation of 
the term dad ami tiiat there is a current ( I believe 
uniform ) of rulings of the High Courts Bombay, f 
Ma(iras|| ami Allah!ibii<i§ accepting the wider meaning 
noticed hy Dr Jolly. In the unpublished decision of 
this Court referre i k» i>y the Lower Appellate Court 
(Gurtiavfil ami oiiier-* vs. Mt. Kota, second appeal No. 
i‘48 of 1890 i tin- wi ier interpretation of the term was 
recognised and cm'i'iering the preponderance of autho- 
rity in its favour I feel no hesitation in adopting it in 
the present case. 

t 

We have next to see what is meant by^ “ an un- 
married woman of the Sudra caste. ” Iivthe judgment 
of the Bombay High Court reported in I. L. R. I Bom. 
97 it appears to have been considered that the authors 
of the tlayabhaga and the Yyavahara Mayukha cou- 

<* I. L. H. I Oal. I, I. L.'ll. XIX (Jal. 91. * 

t I. L. B. I Bom. 97, 1. L. B. IV Bom. 87. 
i IV M. H. 0. B. 204 sod 284, 1. L. B. VII Mad. 407. 

§ I. L. B. II All. 134. 
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eutred in tiunkmg that tiie woman should nerer have 
been married to any man and reference is ntade to a 
note to jdadtum, 28 Oiapter IX of* Colebrooke’s 
translation of the Dayabha^, in wbidi on the autho- 
xily of Srikrishqa the expression "unmarried in that 
nhuntum k explained as not married to any one; but 
Wpt finr sensual gratiiScation. ” It k immediatdy after- 
wards added in the judgment tibat "the oooditicm that 
" the Sndra woman should never have been married to 

"any man has in pnctioe been dkoarded m 

" the Pteridenoy of Irombay. ” 

Three oases have been mted as authoriiy for the 
p6poairion Ihat the woman must never have been 
married* at any time; they are reported respectively in 
IV M. H. C. B. 204, 1. L. R. Vn Mad. 412, and L L. 
B. Vm All. 387. I do not find*any of these cases but 
the first (and that not very strongly ) support the Ap- 
pellant’s case. The first has reference to an incestuous,, 
mid the last to an adulterous connection. In the re- 
maining case the words "unmarried Sudra woman” are 
used without explanaticm. It cannot, I think, be con- 
tended that the word dosi in itself k applicable («ly to 
women who have never been married at all. The whole 
question k what meaning k to be attadied to the word 
"unmarried,” which, by the way, k not found in the 
lifitakshara text at all. We have to choose between 
two interpretations; it denotes either one who has never 
been married at all or one who k not married to the 
jAuusr of the son. On general prii^pleB it seems diffi- 
cult to understand why in the case of a female slave or 
ooDoulnne any difference should be made between one 
who had never been married at all and a woman who 
had been married and whose marriage tie had been dis- 
solved. It k not even as if thd dktinction were between 
a woman who had come to her keeper a vitgm and one 
who had previoiudy lost hor viiginily. It would oertab- 
ly seem strange enotq^ m a case like the {nesent to b- 
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»ist that the mother of the ille^timate son ^ould never 
have lieen married before, while recognising the positim 
of the other s<^ by a pat wife. 

It seems to me that, the real distiuotion is between 
a woman who is married to the father of the son and 
one who is not so married. ‘ This is clearly the case with 
respect to the passage id placitum 28 of Chapter IX of 
the Dayabhaga, to which the note to which I have 
already referred in Colcbrooke’s translation relates. 
Two paasagcs are quoted in that placitum; one fitom 
Vrihaspati, the other from Manu. The latter speaks of 
“ a son begotten through lust on a Sudra woman. ” Th^n 
Jimutavahana proceeds: — “Tliese (two) passages imply 
that the Sudra woman is unmarried, for a husbana is 
enjoined to approach his wedded wife once in the proper 
season, and conception takes place then only, not on 
subsequent intercourse. ” It seems to bo possible that 
in the annotation the expression “ not married to cmy 
one ” is not intended to be equivalent to “ not married at 
all,” but really means “not married to a person, ” i. c. 
the person who begets the son. The antithesis is bet- 
ween “married” and kept for sensual gratification.” 

Whether this l)e so or not, I am unable to see any 
room for doubt that, as I have said the passage to which 
the annotation refers simply distinguishes between a 
woman not married to the })erson who begets a son on 
her and his wedded wife.* If we go on to placitum 81, 
whidi deals with the respective rights of the son by a 
female slave or unmarried Sudra woman^(or accepting 
the translation of Hitter J. of placitum 29 in the case 
reported in 1. L. B. I Cal. I, “ the son of a Sudra by an 
unmarried female slave et^. ”) and the son of a daughter, 
we find that they are to take equal shares by a sort of 
compromise, because each has a point of supmorily over 
and also one of inferioriiy to the other, “since the one, 
“'&oughbom of an unmarried woman, is son of tibie 
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" o^irner, and the other, though sprung froxn a married 
« woman, is only his daughters son.” Here it seems 
plain that the distinction between the Son of the un- 
married woman and the son of the “married woman” 
is that the one* is not bom in wedlock, while the other 
is, the mother of the former not being married to his 
father, while the mother of the Intimate son is married 
to that son’s father. It is manifest that se far as this 
distinction goes it would be perfectly immaterial whe- 
ther or not the mother of the illegitimate son had ever 
beeh married before. Again the illegitimate son is said 
to have a right of inheritance, not because his mother 
wfs au ** unmarried woman;” but in spite of that fact, 
on the ground that he is the “ son of the owner. ” In 
other Avords his being the son of an unmarried 
woman ” is not stated as a qualification for inheritance, 
but as a disqualification, which, Bowever, is held to be 
counterbalanced by his superiority in the matter of 
nearness of consanguinity to tiie propositus. If we 
turn to the Vyavahara Mayukha ( Chapter lY, Section 
lY pages 46 and 47 of Mr. Mandlik’s translation, 
Bombay, 1880 ) we find that the author leads np as 
follows to the subject of the dadputra begotten by a 
Sudra. He first deals with the question of partition 
among the sons of one father by different wives. He 
quotes from Yajnavalkya a rule for the partition 
among sons by mothers of different classes. 

( i ) Sons of a Brahraam by a Brahman, Kshatriya 
Yaisya or Sudra wife; 

(\\) 'Wie sons of a Kshatriya by Kshatriya, 
Yaisya or Sudra wife; 

( iii ) the sons of a Yaisya by a Yaisya or Sudra 
wife. ^ 

He then quotes Yrihaspati as authority for the 
precept that land obtained by a Brahman by acceptance 
of a gift should on no account be given to the sons of 
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a Kohatrija or other wife of an inferior does. He 
next proceeds to deal with the rights of sons by Sndra 
wives and ( (pioting Devala ) says that they cannot 
obtain a share of land; but that they do obtain a share 
of moveable property. He then leaves altogether the 
subject of sons born in wedlock and deals with that of 
illegitimate sons. Having said that the son begotten 
by a twice-born man on a Sndra wife obtains a share 
of moveable property, he goes on to say:—** However, 
** the son by an unmarried Sudra woman does not ob« 
** tain a share even of moveable property, ** quoting a 
passage from Maim which makes it clear that he reters 
to the illegitimate son of a Brahman, Kshatriya or 
Yaisya man by a Sudra woman. 

Now 1 cannot but think that it is quite clear that 
here the author of the Mayukha uses the word '* un- 
married ” in the sense of not married to the father of 
the son ? He deals first, as we have seen, with the 
respective rights of sons by wives of difierent claasee 
ana after noticing the case of the son of a twice-born 
man by a Sudra wife be passes at once by an easy 
transition to the case of the son of a man of any of the 
three superior classes by an immarried Sndra woman. 
After noticing that a pratiloma son, that is a son be- 
gotten on a woman of a class superior to that of the 
begetter, is to have maintenance, as in the last men- 
tioned case, he goes on to say: — ** Yajiiavalkya states 
**a distinction as regards, a eon begotten on an tin- 
** married woman: A son begotten on a dasi by a 
** Sudra becomes even partaker of a sh^re by the 
** father’s choice ” &c. He then observes as follows:— 
** The expression sudrena ( by a Sudra ) shows that a 
** son begotten by a twice-born on a dotsi does not take 
** a share even by the father’s choice. ” I confess that 
1 am unable to see any reason why the word ** un- 
married should be interpreted in one way in the passage 
dealing with the rights of a son begotten by a man 
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of one of the three higher daeaes on au unmarried 
Sudra woman and in another way in the paaeage imme> 
diately intrododng Yajnavalkya’s preoe^ as regards a 
eon batten by a Su^ on a dost. In the fonner 
passage it seenu dear that the word is used with re* 
lerenoe to the father of the son and I cannot see why a 
more general meaning should be attached to it in the 
second passage, which is I think merely a. continuation 
of the same subject, namely, the rights of sons of women 
who are not married to ^e fathers of those aom. The 
au&or states two dasses of oases in which such sons are 
entitled only to mamtenance. He then mentions a third 
class as being distinguished “ by Yajnavalkya the dis- 
“tinction lying in this: that sons who come within this 
‘'third ulass are entitled, not to mere maintenance, but 
to a share at the father’s pleasure during his life-time 
and a one-half share after his death. This distinction, 
he goes on to say, does not apply where the father is a 
twice-bom. 

1 think, then, that it cannot be said that dther 
Jimutavahana or Bhatta Nilkantha is authority for the 
proposition that the daai on whom the Sudra should be- 
get a son capable of inheriting his property or a share of 
it must never have been married at all. Medhatithi in 
his comment on the original text of Manu to which I 
have already referred says that “ a Sudra’s son by a 
dasi” means a son begotten by him on a woman newher 
married to him nor authorised to raise offiipring. Keither 
the Mitakshara nor the text of Yajnavalkya suggests 
the oondition^that the woman should never have been 
married at all. The distinction in pladtum 2, Seotimi 
Xn, Chapter I of the Mitakdiara is between the schbs 
of the d^ and those of the wedded wife. In the dur- 
cumstancea 1 hold that the &bt of a daa^s having been 
previoudy married does not disqualify the son begotten 
on her fy a Sudra from inheriting. 

The next question that has been raised in argu- 
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i^t in this appeal is whether under Chaptor 1, Seo- 
tion Xn of the Mitakshara the dasSa son can inherit 
ancestral prop^v. This questi(m has been settled in 
the affirmative their Lordbhips of the Privy Council 
in a case reported in I L. R. 18 Cal. 151, affirming a 
demon of the Calcutta High Court ^reported in L L. 
K. n Calcutta 702, which followed ar well-known 
Hombay Full ^nch case, reported in I. L. R. IV Bom. 
87 ( Sadu ts. Baiza and Genu. ) It was held in this 
last case that there was a co-parcenaiy between a legiti- 
mate son and a dasi^^ra who survived their common 
father, that on the death of the father the dotsiputra 
was entitled to half the share of a legitimate son and 
that if the latter predeceased the dadputra without 
leaving male issue, the dasiputra would take the whole 
estate by survivorship. 

I have finally to consider the question of tlie opera- 
tion of the deed of gift said to have been execute by 
the father in favour of the Defendant to the exclusion 
of the Plaintiff. In the first place I am not prepared 
to differ from the Lower Appellate Court in its view 
that the gift was incomplete for want of transfer of 
possession. The learned Advocate for the Defendant 
Appellant has referred me to a Privy Council case re- 
ported m I. L. K n Cal. 121; but there is, I think, a 
wide distinction between that case and the present one. 
In that case the donor supported the ^ft and the objec- 
tion was taken by a person who daimra adversely both 
to the demor and to the donee. The view of their Lord- 
ships was that the reason why delivery was necessary 
according to the texts was that the gift 'inight not be 
resumed. Ih the present case the validity of the gift is 
impeached a person who claims under the donor. 

• 

Li the second place I do not think that the father 
could disinherit the son. There is an incedbntal ex- 
pression of opinion in the case to which I have already 
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referred, rejiorted in L L. B. II CaL 702 (at page 714 ) 
that “a da8tj}u<ra is not entitled to partidpate in the 
“inheritance except at the pleasure of his father” tiidr 
Lcndidiips of the ravy Council ^d not in their judgment 
notice the question whether the father could disinherit 
his domputra and indeed the point did not at all arise 
in the case. The view expressed by the Bombay High 
Court in the case in L L. B. IV Bombay 37 at pa^ 54 
was that in Chapter I Section XII of the Mitakshara 
the author, Yijnyan^wara, was dealing with two differ- 
ent matters: “first w'ith partition in the father’s life-time, 
“u^n it depended on the pleacnnn of the father whe- 
“ther the son of the female dave took a full share or 
*‘Jes8; secondly with the right of the son of the female 
slave on the death of the father. ” This is substan- 
tially the view of Medhatithi in his commentary on the 
original text of Mann, as quoted by Dr. Jolly at page 
187 of his Tagore Lectures. “ Such a son shall receive 
“an equal share with a legitimate son, if his father 
wills it so and either divides his proi>erty in his life- 
“ time, or enjoins his legitimate sons to share equally 
with the illegitimate eon after his death. If the father 
has made no such provision for the illegitimate son, 
he shall take after the father’s death half of the share 
“ allotted to each legitimate eon. ” The whole of the 
law on the subject is so anomalous, that even if it were 
held that a daaiptiAra could not compel partition during 
his father’s life-time ( a point that yet remains un- 
decided, ) it would not by any means necessarily follow 
that the father could preVent him from succeeding 
after the father’s death to the moiety of the share of a 
legitimate Hon, Altogether, then, I think that the 
Lower Appellate Court, whose decision, I must remark, 
was a very careful and wdl considered one, has rightly 
disiiosed of the case. • 

The auueal is dismissed with costs. 

Ob/wnsd for Appdkmt — B, K. Bose, Advocate. 

„ far Bespond&nt — iM*. Daddbhoy, Bdari^- 

oMmo. 
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Seeotid Appeal No. 881^ of 1892, 

Decided on i2nd November 1892. 


Narain&ing 

Mt. Rewa and Jagannaih 



DefetMiants. 


At the time of Settlement in the gear 1S68 the proprietary right 
in the estate in question was conferred upon Mt. Phando Bai and 
Mt. Rewa Bai, the daughters of one Manihram, with whom the estate 
had been settled at the previous twenty years Settlement and who 
had died tn the mean time, • The two sisters partitioned the estate, 

‘ each holding a sy^arate eight annas share. Phando Bai, who was 
a widow, when the interest was conferred upon her at the Settlement, 
mortgaged her share. The Plaintiff Appellant is the son of Mt, Rewa 
Bai, He sued for a declaration that the mortgage is void beyond 
the life-time of Mt. Phando Bai and that he is her heir. 

Held that in accordance with the provisions of the second para- 
graph of Section 87 of. the Central Provinces Land Revenue Act 
1881, the rights conferred upon Phando Bai at the Settlement were 
those only which under the Hindu Law she would enjoy in land in- 
herited by her from her husband and that by implication those rights 
must at her death devolve upon the husband^s heir or heirs. 

Though in practice hereditary claims were recognised to a very 
great extent, the actual rights were not inherited, but were conferred 
at the Settlement. 

• 

It appears that at the time of tiie Settlement in 
the year 1868 the proprietary right in she estate in 

S |ttescion was conferred upon Mt. Phando Bai and Mt. 
iewa Bai the daughters of one Maiiikrain, with wiioiii 


* This was a second apped from the decision in appeal by the 
Jndtoial'Assietant to Oommissioiier Jabalpur and Nerbada Divisions. 
The suit was originimy decided by the Deputy Commissioner 
Mai^Ua. 
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the estate had been settled at the previous twenty 
year’s Settlement and who had died in the mean* time. 
The two sisters partitioned the estate^ each holding 
a separate 8 annas share. Phando Bai, who was a 
widow when - the interest was conferred upon her at 
the Settlement,* mortgaged her share. The Plaintiff 
Appellant is the son oi Mt. Rewa Bai. He sues for a 
declaration that the mortgage is void beyond the life* 
* time of Mt. Phando Bai and that he is her*heir. 

It is contended that the last full owner of the 
estate was Manikram, that Phando Bai received at the 
Settlement a limited interest such as a daughter in- 
heriting from her father would receive and that the 
luiir after her death is the heir to the last full owner. 

I think that the Lower Appellate Court has right- 
ly held that in accordance with the provisions of the 
second paragraph of Section 8J of the Central Pro- 
vinces Land Revenue Act 1881, the rjghts conferred 
upon Phando Bai at the Settlement wefTe those only 
which under the Hindu Law she would enjoy in land 
inherited by her from her husband and that by impli- 
cation those rights must at her death devolve upon 
the husband’s heir or heirs. 

There has been in this Court, as there appears to 
have been in the Lower Appellate Court, an elaborate 
argument for the Plaintiff Appellant as to the proper 
interpretation of the provisions of law to which I have 
referred. It has been contended that what the Legis- 
lature really intended to say was, that the interest con- 
ferred upon any female hdir should be deemed to be 
such an interest as she would be capable of taking 
under the personal law to which she was subject. 
Reference has been, made to the fact that in treatises of 
Hindu Law, like the Mitakshara, the rights of female 
heirs generally are not dealt, with separately from those 
of widows and it has been contended that doubtless 
this was in the mind of the framers of the Land 
Revenue Act. 1 must say that I cannot believe that 
if the Legislature had intended to say what it is con- 
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tended that it really meant, it wonld not bave said ao 
in clear and iinmistaKable terms. There was not the 
smallest reason that 1 can imagine for its not doing so. 
1 cannot but hold that when the word “ widow ** was 
used “ widow ** and nothing but ** widow " was intended. 

It has again been urged that supposing that the 
word widow *’ is to be understood literally, it must 
imve reference to widows on whom proprietary rights 
were conferred in succession to their husbands. There 
is nothing at all that I can see in the context to justify 
this interpretation. It is contended that the Legisla* 
ture had no intention of changing the ordinary course 
of succession. This contention assumes that interests 
were necessarily conferred by Settlement officers in 
accordance with the law of inheritance by which the 
{arsons concerned were governed ; but this assumption 
seems to me to be unjustified. Though in practice 
hereditary qjakns were recognised to a very great ex* 
tent, the actual rigl)ts were not inherited, out were 
conferred at the Settlement, It could not, thereffire, 1 
think, be said that a widow on whom rights were con* 
ferred in succession to her husband inherited them from 
him, and similarly in the present case it can not be 
said that Phando Bai and Rewa Bai inherited from 
their father the rights which the Settlement officer 
conferred upon them. 

It has been contended that in any case the second 
para of Section 87 only describes the character of the 
rights conferred upon the widow and does not regulate 
the succession to those rights. It is no doubt true 
that it does not regulate the succession in so many 
words; but it seems to me that it follows as a matter of 
coarse that if the rights of the widow are only those 
which she would have inherited from her husband, the 
succession to them must in the absence of some special 
provision of law to the contrary be regulated by the 
law which wonld ordinarily apply to the devolution of 
property inherited by a widow from her husband. It 
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is nonecMSsry in this view, to notice the other questions 
which Iteve been raised in tliU appeal. , 

The anneal is dismissed with costs.. 

Counsel for Appdbnir—Mr. S. K Bose^ Advocate, 

„ for Respondent — Mr. ^WiAehmdert 

Pliader for Besponde/td Jagmwdh and Mr, 
ffemohander Nandon Pleader for 

Mt. Bern, 

APPETilATO CIVIL. 

Before F. Sievene, Fequire, Cs & 

Ofieiaiing Judicial Commieeioner, Cm Pm 
Second Appeal No. 846* of 1892s 
Bedded on 25<ft November 1892. 

Yado, Bagho, Balaji and KadMudhP^taintiffs. 

Anandrao and Amritrao,..^ Defendomts. 

The vDwrde “ no Court thcll pan a decree w\f6oiit the jproduotton 
of a eucceeeion ceriificate in Section JF, Sub^eecHon (1 ) elauee (a) 
of ike Succeedon Certificate Act, 1889, merely import that ** all that 
can be ineieied upon i$ that the repreeentation shall be complete before 
decree ’* and do not make the obtaining of a certificate a step necoo- 
eary to enahle^^ a Plaintiff suing in a representative ci^dty ** to 
institute a suit 

# # # # 

# * * # 

It appears tiiat on the applicant’s filing a plaint as 
repesmtative of a deceased prstm ^e first Court dther 
rejected or returned the plaint (it is not quite dear 
wludi) <» the ground that a succession certificate had 
not filed with it The ap[dk»nt aroealed and the 
AppeUate Court dismissed the appeal. By the time tiie 
a]q>Uoant had obtained a snooesdon certificate, which 
has once been filed, the suit became barred by limitatian. 

I think that the Courts below were in mror in 
hdding that a Plaintiff moft obtam a snocesskai oerti* 


* ^is wsB s second appesl from the decision in appeal by the 
Civil JTndge Negpar. The suit wes originally decided by the 

MimiMf 01 Efttcde 
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ficate as a neoessai^r ooadition preoedeni to tlie instita* 
Hon of a suit against the deotor of a deceased person. 
Section IV Suh-section ( 1 ) danse ( a ) of the Succession 
Certificate Act 188& pxmdes mwely that no Court 
shall pass a decree without the production of a succes* 
sion certificate. These wcnrds ''pass a dedbee” are, I have 
iio doubt, to be understood in their simple literal sense. 
There is no ambiguity or difilculty of construction here 
and it seenfs impossime to suppose that if the Le^sla- 
ture had intended to say ^'entei^in a suit” or “investi- 
gate a claim,” one of those forms of expresdon would 
not have been emplc^ed. 

That the w<HdB “ pass a decree ” are to be taken in 
their obvious and literal meani^ has been reco^ised by 
the Hmh Court of Bombay in a case reported in I. Li. 
B. XVI Bom. 519. It is true that in that case it was 
a question of revising, a suit under Section 865 of the 
Code of Civil Bpocedure, and not of instituting one: but 
this makes .no difference to the interpretation of Section 
IV of the Succession Certificate Act. With reference 
to that provision of law it is said in the judgment of the 
High Court that “ that Act — an Act passed for fiscal 
“ purposes — shows that all that can be insisted upon is 
“ that the representation shall be complete before decree. ” 
I nu^ observe that there is nothing in this view 
which conflicts with the providons of the 3rd paragraph 
of Section 50 of j^he Code of Civil Procedure, because 
neither the Succession Certificate Act nor any other 
law in force makes the obtaining of a certificate a “step 
“neoesHury to enable” a Flhintiff suing in a representa- 
tive oapadty “ to institute a suit. ” All tiien that can be 
required of such a Plaintiff is that he dudl produce the 
certificate before decree. 

The order of the Appellate Court is set aside. The 
Court of first instance must now admit the plaint as from 
the date on which it was originally presenter. The costs 
of this application will be costs in tiie suit. * 

Cmnsd for AppeOamJt — Mr. B. K. Bose, Advocate. 

„ for Respondent — Mr. Dadabhoy, Sttrrister- 

at-lau>. 
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AcquHtdi-^See Retrinl o.... 

Act VI of 1^64 — Whippi^ Act — Indian Penal Cod^ Bectiona 
* 457 and 880 — iNie words ^the same pfrettce'* in 

* beotion 8 of the Whipping Act (No. VI of 1864) 
aro to be (*.otigtrned literally. An offence pnnisliablc 
Udder ^tion 457 Icdiau l^nal Code is, therefore, 
not the Same offence^* as One pnniakuble under 
Section 880 of the Code. The sentence of wUp- 
piiig i^sed in addition to imprisontnout under Sec- 
tion ^7 ludian Peuai Code on an accused who was 
previously convicted under Section 880 Indian 
Penal Potle was consejquently illegal. 

Empress es. Pcarcy auH Nanlm 

Act VI<»f 1864 Section 5 • ^ 

Act IV of 1867 Sections 8, 4y 6— Before a conviction could 
be hud under Section 8 or Section 4 of Act IV of 
1867, it should be proved that oirds, dice, tables* 
or other instraments of gaming were **kept or nsed 
for the inrofit or gain of the persci^nWiiiug, occapy* 
ingy usiugy or keeping the house, 

Cowiies ckn not be taken to bo instmments of* 
gaming for the puipose^f Seetjon G of tlie Act. 
Empress t». Mt. Kashiy Sheik Bjhniaii and 

6 others 

Act ▼ Of 1#76 Section 7 -^TI«e accused in this cafti was 
trcutod by^ke l(a||pBti*fite ae n juvenile offender and 
ia piMD of eeatenaiig him i'll i.hre« or four motathii* 
im[iriiaoiuBeiit and aeodioglidm to a' rfonodtorj- tor 
Mt'thort « iieriod. he,^itt»iend ' liim ' to rm'eitro' 
'flftoeit ■UripM\>« iw'-Miik 1^ WHjof wbootd^ 

* j^M'-aiiii-to Mj a.0ae of Ai. t. 

ffliW’UMt'iic'fib phco'tbo iCtgfMEkite wak 
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mistakon in sopposiog that the* Accaned could le 
detoiiied At a rcrurmaUirr onljr for tiie period of 
imprtsoQinciit io ivliich m ttugkt be scuteiiced; 
secoodly the ^Lagiiitrate was in error in sentencing 
the Accused to tie flogg«;d on hts back; nnd thirdlj, 
as under Soclign 5 •»! Act YI ori864 the punish- 
inctit of whipping is inflicted on a juvenile Offender 
in lieu of anj other pnnishinent to which lie may 
for such offortec l)e liable'* under the Indian Penal, 

(yode^ the sentence of fine in jS^Sdition to whipping 
was illcjgiiL 

I'htpress t»A..Thusktt 31 

Act 18 of 1889 Section 07 — The AC0U$cd in this case was 
convicted uudi!i* S«x*tion 97 of Act XVIIl of 1889, 
of keeping swine iu^iiiBCctire enclosnrcs; and seu- 
tencod to pay a flue and aitermitivc iniprisonment. 

In iidditlori io thi'SC sentences the Bench ordered 
that the Acensed slintild t»kn bis swine outside the 
Municipal limiU within nvedoxsand deniolish hia 
enclcsures, and in case* of fnilnre to c«‘mply with 
those oidem, pny u fine of one Rupee per diem. 

.Held thiit the erdci-a for the removal of ibo 
swine and demolition • f the enclosures and in esse 
of failure to*coiiipiy with those «»rders, the Accused 
should pay a < tally fine, were illegal. • 

Empress rs, Gatigarnm 8:2 

Appeal— from an order of acquittal — See Retrial 15 

Appeal — Sec Criminal Procoduro Code Sections 421, 428, 

and 424 ^ 24 

Attaohment of properly-— See Criminal Procedure Code 88 

Atioiidaiico— ^Eufoivcmci:! of— Criming Procedme Code. 88 

Bail under Srciion 491 of the Crimmal Procedure (N»do ...... 81 

Breach of the peavc— Criminal Procedure C* de 21 

Coiividtiutis u'ider distinct oficiices — See Criminal Procedure 
Code ...... 

Criminal Pncediirc Code — Section 85 — When a person is 
convicieil at one trial of two or more ilistinct 
offoMcca, And Rontenced to several pnnishmoiiU. 

Held that it is iliogid to direct that iho sentences 
shall, run sinmltitiieouHly. Coneurreut aentAnces 
arc dearly illegal nnUer Section 85 ojMhe Code of 
Criminal Procedure. 

EmpreaB ra. Shmwan 

Criminal Procedure Cf»tle Sections 850, and 487— 
Further ciiqiury which' a District Magistrate 
mav Older uvdor Section 487 of tlio C. P. 

Co^o is an additional iuvcrtigaiioii of ftetii or a ze* 
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flomidentioit of the eyidoooo by the ICagietnite 
whoao urder it aet eabio or .« new exqaiyj before 
Another M Hgulrete. There ie nowhere miy eatho* 
rity 'for » diihviat Jdagietrete from Ibe^me who 
orin^aHlIy .inaide tbe enqoiiT, teldngthti reonrd of 
ifa eridenoe reoorded by the (elier. Ireeting it u 
recorded by«14maclf, tnUog » different view of tho 
trutUfalnoae of the witueseea, wh<«e 'ovideiM-e lied 
Imn recorded, and thon prpoe^ng to try end oon> 
v|ct the eocueed on that evidenoe, Jfeld that aoeh 
conviction is bad; end tbat Section 860 of th^Oodo 
will not jnstify snob |irooedara. 

I. h B. XV C»l. p. 608 
. Do. X B..in. p. 131 

Do. IX All. p. 68 

Approved and followed. , - 

Empress vt. Dnisshe ■ »s ate 11 

C -riiifiiml FS-oceiture Cod<^ Sections 118 and 128— Security— 

Tho iutoiition of iho Le^^mbbure is not thab a |iur80n 
called upon to funnali security should be punished 
for nut being able to do so, but tl^o sideguard wliieh 
the Bt*cnrity wus iiitendtKl to provide should bo pro* 

" vid^ by Ids detention in custody* The term 
‘sentence* in proceedings of this kind is improper as 
WAS pointed out in Cr* Circular iilti. 15. W^hetlier 
thn r»ri*visioiiB of the law for requiring srca* ity are 
upplk'ible to minors, the third firoviso of Sec. 118 
of tho (Criminal Proc<«dare |K>iiit«*d tiut. 

• No fKirsfin should be dirrcted to be detained in* 
a roTurmaUiry simply lieciiusc he is unable to furnish 
security 

impress Dalhnx, Nutbin, Huhbn, Ambsp 


Tulsi and L 'khinichand 18 

C^'rimiua) PttfCpduce Code Sections 417, 423 and 489— Sec 

retrial 18 


(Triminal Procedure C.-ode St^^ion 145 -^In disputes regarding 
,, immoTiable ]>roperiy nndci^Hi Ction 145 CimIo of 
Criminal Pp'codure, aM.igistraf-tf has n«» jurisdiction 
to m»ike wy inquiry as to p*S8eM8iou, siiil leas any 
« fitinl or«tfT anl<|SB and unijl he is 8arisHc*d of the 
Kkelihjod of li ureacii of tho |h9ii(v, and (hnt it is 
dtooliitely essenibl that the fact and tho gwminls 
of his licioKr so saiisfiefi should appear in hia first 
order direciing the issue i^icc The iiit*Mitioti 
of thn bw is not to provide nmgli nnd r<'ady way 
of Tighting wr Hig by enab'iofr a Magistrate to 
oxercios lu o rbltf and samuinry fashion the fono* 
cw 
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t{oa« of a Civil Ooart, bat to pravaat ImadbM'ot 
the peaM lilMAjrtfo aritt from diipntM ooneandng 
taagiTO ^mtfveablo propoMy. ‘ 

Ht. n- JagMoatii and Bajmm II 

Criminal Procednro Cods SoctSons 481« 4tS and 4t4<i>nAn 
order aaomiailly rejeeting an BnMl tmder tbe pro* 
vinona of SMdoa 411 of tbe Code of •Criminal Pro* 
oedora, doea not amoant to niaigment witliin tbe 
meiding of- SeetiOQ 484-aild « tlm Cha^r XSYl. 

A ja^iuent nudor Saoti^ 424 of the Code impKeg 
a tnnt. 

The eeaentud diffeiewM between the rejection 
of an ander Section and ita diamieeal 

under Section 4S8 ia, tlmt in tbe latter case the 
appeel is disposed of altar trial, wliereas in the 
former .the t onrt by .snmmarilj rejecting it rdnses 
to try it et all. 

Erer^ order, however, pasaed in the exerebd of 
jadieial discretion, sbonld ahow on dio foeeofit, 
the ground on which it is made. 

Bmprese Patiram ■ 24 

OriminsI Prooednre i 'ode Section 128->*Seciirity for keepmg 
the iipsee — ^Under second pant of Sd^tion 128 of the 
Criminal Prooedtpa Code, whfu'a Magntrate oi-dere 
a pars n to give seenrity for keeping the peace for 
a period exceeding one year, all ihat he oonid do ie 
to “ iiwoe a wnrmnt directing biin to be detwaed iu 
■prison )>ondit^ the mrders w the Court of Seesion'* 

* and to send Ida (iroceedinga to that Court. ,it ia 
then the dmy of tite Searions Court- to peas ita* own 
ordvT «a the prnoe«*ding8 aphmitted to it, etatiog 
tbe pmiMi fur whicb tbe Court nnimred seourily to 
be givcu iind the poriud for whicii Ute prieouer was 
to be inrpriiO'ned for failure to give eucb seearttyl 

£m|irm rs. Kewa Ahir 27 

Criminal Proeednre Chide Section 114— >In tids caaa tbe ap- 
plicant was iirrceted-liader the proebo of-Seo. 114 « 

of tho-Codn of- 1 'riminal Proecdnro. He applied to 
be rtd«»ei-i) 'on hail but -the llietiiet lIsgnttMtoin 
whose Court the cwe waa nendiw Kfttara topaas . 
an order for bnil |mr(|y on tm gf»mud of expcdieneiy 
and pertly becanoe tiie appellani’s {di-ader w«a ub- 
alde tik'nhow anyptoTudoii of the Code under- vriiieh 
bail ooold lie rlaims^ iiMd tlina under 8«ctiaft-4M 
of tiM. t’nde of vYimna}' Procediwe bail may be 
elaimi4 aa or.H|^)tt.uot.omly by upciaun aedauMiaf 
uhsilable oSen^ but; to “bey psMm otbMr tium a 

d # 



yoL. ▼!.] ikAix [ 18 d 2 . 

Pa&k. 

penm MOOMd of i Mtii'Wlaliie offeno*** who 
•nwted or detainad withonk wamtiit bj M offloor 
i« eham irf'PdJoe Slathitl, or oppem or*ii bronght 
b«ibr« • Gout*' • ♦ 


« It ii extreoMdf onnfe to trust to A nai^iaa) 
note of « MotiiHB; M giving fU ibll fnifiprt. . 

SSmptOM ip. SiMOlAWDg 81 

CrimiaBl Proceduodode^eotioB 88— In this o«ie sjttocla* 
mstion was istntd under the pnvieious of Iw. 87 
of the Code of (}fiiBiiial Praoednre requAriitg the 
sttendsnoe of the uppiicauts on the 88th September 
1801.' They did aol sppeur on thet date end lut 
order wm then paaaed for the.attucbment of their 
' proper^ under 8w. 88 of the Code. They nnpeureil 
iMfore the attachment waa pShcted. MM (hut na 
the attacbmout of propertf made under oection 88 
(d the' Code of Criminal Procedure b intended to 
•enforce the ettendnnce requited by a proriamatiou 
issued under tlie preceding Section, it iaiUsptl to 
writ till the period specified in^Uie prodamatioa bne 
eipiied.and to order attachment becanse the pro* 
elsmation lias |Mt Iwen obeyed. * 

. Empreee M Mnlcband Pemiuj 89 

t*itUreul Magistratea bearing and recording eTidenoo in nn 
enqniiy or a trial —See Criminal Procedure Code 
eoetiona850and«87 , 11 

I >is]iulc8 tenutding immoTeaUe property— See Ciiiuinri Pro* > 

oedure Code SI 


K^i•leuce — Iu«a trial for murder the indge who convicts 

muat do eo on a degree of moral oertriuty « to the , 
guilt of the aoonsed to joaliiy him in pearing Uie 
extreme sentence of the law. If be b not morally 
certain of the guilt, he ta bound to acquit the ao* 

ensed. Emprem et. Horit Bri 8 

Kvidencq Aet-r^A police officer proaecntiog a crilninal ossa b 
not a oomiMstent witnem unless he b called aa such. 

Empress os. Kondn and others 1 

Kvidem'e Act Section 114— Presumption srisbg undor See*, 
tiun T14 of Uie Evidence Act fironi the poaseai^u o!'- 
atoleii property erbea only when the posacarion b 
"soon after the theft." . 8 m lUoatration (a) of 'tbo 
section, and the case of Sbaikh Ha, L L. B. 11 
Ori. leo. e 

I'oasearion of atojeu oattbi a japr and nine 
* mouths after the theft, onnnot be takim ee afibrdiug 
sofficient ground for preenmiug thut the peraon in 
' uwiiesK' iKMsesahm Aey were proved to beve been 


e 




after tbe lopso o{ ^ lopg ^ time bad commjit^ . 
tbeft. .‘v. V . ■/ ■ 

Emprc8s«;0. Eabe * , > m.— . 

Tartbcr finqiury— See Orgninal rrocddtire Cpde / 

OHming— Inatromoiit Act IV ql ^867 

Httrt-^ee Indian Peiial^ode^ ^ ^ - 

JllegHl Sentence— Act 18 of I88j9f " . .. 

lnU>riBOD]nent ndded to whipping latter has been 

carried out — '^ee Iitdia-» jPeii«l i ode 

Indian Poinil <Code Secrions 186 .au^* 18;7~Tb conatituie 
offence under these sections there must bo an 
actual obstruction and not' a, mere withholding of 
assistance or incUing of others to withhold^bssis- 
tance «»«•••, 

I ndian Penal Code— See Act TI of 1 884 

Indiau Penal ''c4e Section ^Od^Wliere a woman threw 
cloth which die had been wearing at the time of 
her confinement after having riven birth to mi 
. illegil^ImMte child on a porson* \mo]u she alleged to 
be its father, held that ibis did not amount to an 
offotice nnder Section 29b Indian Ponid Code. 

. Chapter XiV of the Indian Pcnrrl Code deals with 
offences relating to religion and u4i‘to castes. 

Tutoiram ca. 74eli / . 

Indian Pcn|iil Code bection 87d— See Evidence Act ••••,. 
lurliau Pciiol Code Sections 879 , 890* an^ accused 

in this case took a child of about 4 years outride tlio 
village, stripped him' of bis "bruamccls and then 
when the cluld.tbreiibened tp tell his. mothi^ beat 
him. Held that the offence committed was one of 
theft and not of robbery as defiued in Section 890 
of the Indian Tenal Oodo. 

There was, however, nothing to prevent Iho 
Magistrate from convicting the accused separately 
of the theft and of causing hurt under the* provi- 
sions of Section 285, poragiYiph I of the Code of 
Oriminhl Procedure. 
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A Rentence of Impiuoiiment can not bo added 
' to ih^l of vliipping when it is ihe; first otfepc^ com- 
'mitm by .tho accosed, sn^ ,when a sentence of 
wluppiug bns been carried bnt^ it ct4) not, after- 
vrurdi^ be enhaaoed, b^nse that eronld iurolvo tlio 
ezocniibii of the sentmee^ considered, as. a vbole by 
two. inrtolments, ,wbicb .would be Ulegok 

l^iig ........ fis 

J urisdioliou to' tfrder. o.dailj fiaa-^See 'Act of 188fi ... 82 ‘ 

JavoalloOffemler-^-Sec Act V.ofl876 * »•••«#' W 
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AU[giiEsr«»-Thefe is m> law i^niriiig a mnigasar to aamBt a 

PoHoe Officer in borin g a ddHct-bodj ii 

Mantcipal Aofc-*iSee Act XVm at I860 80 

Murder — Gvidenoe to ja*«tirj <-otmotiau in a caae of-— 

Empresses MutitBai 8 

i'olico Officer pr^fcutirig a eriminal cose— sbonld not be 

examin**tT on o«itli nnless tie is cuUed nb a witness ... 1 

Po8S(*88ion of immovoable proiieriv -Bee Orimiiud Prooedore 

Code ^ , 21 

Possession «>f Btolo'i property— Bee Evidence Act 29 

Presumption aiising nndrr SefUdn 114 of the Evidence 

Acr — ^ee Evidence Act . 29 

J^octamalion — See Grinnnal Procednio^Oode 88 

Keformatory— Sec Act V of 1868 94 

Ueformatory— 8ec < riminnl Prooedure Code 18 

Jiotrlal — ^A retrial should only be ordered in cases of soquit- 
tul4 ill which the trial has been radically and in- 

• oiiiably defective ^ i:i 

lltiVjsiofi— Revision of orders of uequitlal— See Betrial I**! 

^Robbery — Sec 1 ndtaii Penal Code , 88 

, Security— Sections 118*aiid 128— See Criminal Koccduro 

Oodo 18 

Hocuritj for kcapiog pcaee— S e Criminal Procedure Code :i7 

'rhrtfc— See Indnm Penal Code Hit 

Whipping Act— See Act No VI of 1864 ...... 19 

WhippiuK inflicted on a jnventlo offender— See Act V ot 

(!«••* 84 
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Ain^ELLATK CUIMINAL.* 

Bef on It, J, CroithtvaiU Esquirtf C. S» 

OjJiciaUng Zuiitctal Cor/mitMiofi^t*^ C. P, 

Crtmtnal litviBion No, 1^3^ o/ 1882. 

Dicttied on 2Sth Suguit 1882. 

Empress vs. 1 l\ondu^ 2 tiadhv^ 3 iSUkhu^ 4 ^heolalj 
r> Haredi G Matru and 7 J/an^aram. 

A Police Officer vrosevuting a criminal caee should not be exa~ 
mined on oath unless he is called as a v'.itness, Ij so called he should 
be aiioived to a epose only to those j acts U'hich he knotvs and oj ivhich 
he IS, ta accordance with the provisions oj the Indian Evidence Act, 
a competent witness. 


There lire strong grounds for supposing that the 
accused in rreaiiiig the complainant as they did were 
puni>hing him for a real or imaginary attempt on 
Must. Phuluint’s virtue anfl I observe that the Com- 
missioner in confirming the sentence has observed 
tiiat the accftsed are proved gnilty of what (technically 
at least) is dacoity. The facts that the woman was 
seen talking to the Mahomedan travellers in the after- 
— • 

® This was a criminal Bevision from the decision in appeal 
by the Sessions Jud^e Jabalpur. The case was originally tried 
by the Deputy Commissioner Mandla^ 

+ 
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noon and that one of these men went to her iioiise 
that iiifjht go to show that tliis was no oi-dinary 
robbery hut that tlie villagers suspecred the coin- 
niainant and fook their revenge by beating- Jjim aud 
making him give up his money. Tne Magistrate does 
not from his judgment appear to have considered this 
view of the case nor has he examined tlie witnesses .as 
lie should have done to ascertain wdiether it is correct 
(u- nf)t. So far as the evicience goes I tliink tlie only 
safe conclusion is that theciirect motivejof the accnsed 
was to punish tlie complainant for frying to seduce 
a llraiimin woman and I think the sentence passeif is 
excessive, 'fhere is no evidence to sIkmv that the 
complainant receiveci any severe iiiirr. , 

I reduce the sentences from sentences of 5 years 
to sentences of six inonths rigorous imprisonment. 
I can not undj?rstand W’hy the Magistrate took tiie 
statement on oath of the Police Oflicer prosecnting the 
case. A public prosecutor is not supposed to give 
evidence but to conduct the prosecution ami it is 
obviously wrong to make a Police Officer so prosecu- 
ting depose on oath to facts whicli lie has learnt from 
otiiers during an enquiry. A IVilice OfJicer or Advo- 
cate coiuiuctiiig a prosecution should never be sworn 
unless he is CfJled as a witness and if so called lie 
shouht bt? allowed to depose only to those facts which 
he knows and of which he is in accordance with the 
provisions of tlie Indian ](}Ividence Act, a competent 
witness. The Commissioner should have noticed this 
error of the Magistrate, 
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VI. 

APPELLATE CRIMINAL. 

Be(ort R, J, Crotthwaite, K$qunt, C, 5. 
Ofietating Judicial (Xommiitiuner, C. P. 
Criminal lieinsion No. 15o* o/18S2. 
Decidtd on 25th September J 882. • 


Empress vs. Murit Hat. 

• 

In a trial /ormvrder, there can be no gueetion that the Jvdge- 
irho eonriete muet ao eo on ,< degtee o; moral certainty ae to the yout 
ofthe accutid, nhuh in hie opinion trill jueti/y him in passing the 
extreme sentiu. e oj the lair. I, he is nut so morally certain oj the 
guilt 0 / the aecusea as to pass euJi a sentence, he is bound to acguii. 

1 can not agree with the* reasons which the 
Ses.<ions «Iu(ige give.s fur not passing *a sentence or 
(ieuih. If there Avaa any reasonable doubt as to the 
guilt of the accused iic siiouhi have been acquitteti, 
and if there avjis no reasonable doubt, the accused 
shouhi have been convicted and there was no ground 
for not passing a sentence of death. In no liudin«' 
whether on the evidence of witnesses or on the con” 
fession of the accused can there be absolute certainty. 
The witnesses may be giving false evidence or tile 
accused may be making a false confession. If such 
elements of possible error arg to be a reason for n<in 
passing a sentence of death, that sentence can never 
be passed, this case the Judge had to consider 
whether the confessions of the accused made at differ- 
ent times before the Magistrate and before some of 

■ ' ■ r ' ' 

• Tins WM a criminal revision from the decision of the Com- 
missioner Ckhattisgarh Diyision, 
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the witnesses were true, that is whetlier a reasonable 
man would be justiUed in believing them to be true 
and in acting* on that belief. If there remained a 
reasonable doubt in the mind of the <Iudge as to the 
truth of the confessions made by thi. accused he should 
have acquitted the accused. Tiiere can be no middle 
course onen to a Judge, lie can nut say that he be* 
lieves the accused is guilty but docs not feel quite 
satisfied about it and so will not pass a sentence of 
death. His finding sbould be bused on an equal de* 
gree of certainty no matter wiuit sentence is pns^d. 
It has been well said that that which is not cornjdete 
proof, is really no proof at ail. In theory the sanje 
degree of certainty is required for riie i>roof of all 
offences no matter what the punishment niay be; but 
in practice Juries and Magistrates will convict in trial 
cases on evidence witich they would not consider 
sufficient to justify a conviction in setiotis cases, just 
as ill the ordinary affairs of life men will fake action 
in trivial mutters on less grounds than they will in 
serious matters. In a trial for murder however there 
can be no question that the Judge who convicts must 
do so on a degree of moral certainty ns to the guilt 
of the accused, which in his opinion will justify hint 
in passing the extreme sentence of the law. If he is 
not so morally certain of the guilt of the accused as 
CO (uss such a sentence he is in my opinion bound to 
acquit. There can be no doubt that the accused showed 
the body of the deceased to the three witnesses and 
admitted having killed him and this f^cr strongly 
confirms the confession made before, the Magistrate 
ami in my opinion judging from the record there was 
«o room for reasonable doubt as to tlie guilt of the 
accused. The record nu^’ be returned with these 
remarks. 
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APrELLATE CRIMINAL. 

Dtfort R. J. C»oilAw«i<», K$quue, C. S. 

Ofictating Judicial Commtutontr, C. P . 

Criminal lUrision Nu, 1*J2* of 1882. 

Decided f>n 3frf Nvt'tmhtr 1882. ^ 

Daulutsing I‘olice CvnslSle vs. Ba/ u ami I'arnui. 

• 

The arvuted in thts ante ivho are Alulmizare, letufed to ofstH a 
policp cousi'iblfi K hti mehen to hury the dead- bout/ ot a man tt ho had 
dted O' choUfu, the man havtup tw reiattree to an the offive^and 
ihieatenetl to rmutth aor one uho did eo. For thie the at evetd treie 
connetid ,yeciwne iSC ana iH7 of the />««£ ( .W/. 

Held that to t onfiittuie that otjenct >hefe mtuit be an actuoi ooturuvium 
urt.i ni't a mere uxthhoUnng vj or tnvUtny /•/ others to mth- 

hold aftio$iarue. , 

Tnf* *6 ^ov‘ if'jnirtng a Alaignzar to nm«t a Poltve Chjicer 

tn a aead’body , 

The fiicts in thi« case appear to be as foliows: — 
A police ciiiistahle wisiicd tu btiry tlie b(j<iy nf a ninn 
wiio itad died of clioiera, the man liavilif;- no relatives 
or connexions on whom the ollice would devolve. 
The accused who are Malfruzars refused to assist him 
ami threatened to puid.sh any one who tiid so. l-’or 
this the accused have been convicted of Voluntarily 
obstructinu' a public servant in the discharire of his 
public functions, Section .180 Im^jaii J’eital (huie. and 
of oinittiti^ to assist a piiidic servant when Itonnd 
bv law to'uive assistance, Section 187 Indiati I’enal 
Code. It is verv questionable whether buryin«r a 
dead body under t be above circujiistances is a public 

i.i ' » 

• ^his was a criminal revision from the decision of iLe Deputy 
Commiiuionur Sconi. 
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function of a public officer, but supposing that it is 
the refusal to assist him and prevcuting others from 
assisting him can not in my opinion he held to con* 
etitute an obstruction of the Toliue Officer in the dis* 
charge of his duties. To constitute thyit offence there 
must be an actual obstruction and not a mere with- 
holding of assistance or an inciting of others to with- 
hold assistance. 

Moreover I know of no law which requires a 
Malguzar to assist a police officer in burying a de&d 
body and the conviction on this ground is in my 
opinion illegal. The Magistrate does not say why 
the Malguzars objected to iiave the man buried and it 
is possible that the opposition arose from some hig'n 
handed conduct on the part of the Police Officer, or 
from his wishing to bury the body in some place 
where the Malgdzars did not want it buried. 

I quash the convictions and direct that the ffues 
if paid be refunded. 
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APPIiLLATE CRIMINAL. 

Before J. F. Sierene^ Eequtref C, $» 

Oflciaiing Judicial Commisetoner, C» P. 

Crminal Retfteion No, 26* of 1802. 

Decided on January 1892. ^ 

Tuhnram va, Zeli, 

• 

^Vkere a woman threw cloth which she had been wearing at the 
time ot her conjinenunt after having given birth to an tilegitimate 
chud on a on eon whom ehe alleged to be ite father, held that thte did 
net amount to an aj'ence under Section 1*98 Indian Venal V.ode 
Chapter the ln(ha7% Venal Code deale with ojencee nlating to 

retigion and not to t^aetes. 


'I'ini accused person in tliU case hfu? been convic- 
ted under Section 2b8 of the Indian I’eiial Code be- 
cause siie, iiaviiie given birth to an illegitimate child, 
went to tin; iioiiM; of the person whom she alleged to 
bo its fatiier aii(i threw upon it the cloth which she 
liad been wearing at the time of her conliiiexnent. The 
acen-ed at the trial stated that her act was of common ‘ 
occurence witii her caste in .similar circumstances. On 
the other liuini the son of the man whom she states 
to he the fatlier of the child stated in evidence that 
that act was sufficient to make a man lose his caste. 

m 

Whet)u?r or not any inmate of the house MA in 
fact lose hi.«fr casre or ran any risk of doing so as u 
consequence of tlie accused person’s act, I have no 


® Tin's was a crimina] revisioif from tbe order of the Hono* 
rary Mugistrate first class Mr. Gangadhar Rao Chitnavis of 
Nagpur.^ 
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doubt that the Deputy Commissioner wlio has referred 
ihis case for revision is perfectly right in thinking 
that the act d'id not amount to an offence under Sec- 
tion 298 of the Indian Penal Code. There is no giies- 
lion in that Section of inquiring caste, but of wound, 
ing the religious feelings. The Indian l^erjal Code 
does not recognise offences relating to caste, though it 
recognises offences relating to religion. In the origi- 
nal draft Chanter XV of the Indian Penal Cocie was 
Jieaded “of offences relating to religion and caste*' 
and it contained there Sections relating to injuries to 
caste; but those Sections were deliberately omitted 
when the Code as finally modified passed into law. 

I he object of the Section of the* draft which is iden- 
tical witli the present Section 29fS of the Cocie in force 
was stated by its authors to be allow all fair lati- 
tude to religious discussion and at tiie same tiirje to 
prevent the profession of any religion from (offering 
under the pretest of such disensf^ion intenrional insulu 
to what is held sacred by othei>/^ 

There can be no doubt that the conviction is bad 
and iniist be set aside and the fine if realizc(5, or any 
portion of it that may have been realized muM be 
refunded. 
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APPELLATE CRIMINAL. 

Befort J. F. SUvetu, Etqvxrt, CfiS, 

OJiciattng Juduial Commtutoinr, C. P, 

Criminal Revision No. 42 * of 1892 . 

Decided on 2Zrd January 1 692 . ^ 

Empress vs. ibhratcan. 

• When a person is convicted at one triol of tiro or more disUnct 
offenceSy and sentenced to several puntshments. Held that it ts iliegal 
to direct that the sentences shall tun smuitaneously, Concunent 
irntenres are clearly illegal under Section 35 o/" the Code of Criminal 

Ft ocedure^ 


The auulicarit has been copvicted under Sections 
409 and 21S Imtian Penal Code. He was sentenced 
by the Court of first instance to one year's rigorous 
imprisonuient under each Section. On appeal the 
.Sessions Judge upheld the conviction, but directed 
liiat the sentences should run concurrently. As re- 
gards the facts of tlie case I need only say that they 
are undisputed and that it seems to me impossible to 
reconcile tbem with any theory of the applicant’s in- 
nocence. 1 do not think that one year’s rigorous im- 
priBonno'iit is by any means an excessive piinisbxnent. 
i am compelled at the same time to interfere formally 
with the order of the Se^isions Judge. Concurrent 
sent.enc' *s are clearly illegal under Section 3.*) of the 
Code of Cri^ninal Procedure which provides that when 
a person is convicted at one trial of two or more dis- 
tinct ('fleuccs and is sentenced for such ofFences to 


• This was a criminal revision from tlie decision in appeal 
by the ^^♦•8sions Judge Nagpnr. The suit was originally tried by 
Mr. K. il. Auderson first class Magistrate Nagpnr. 
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tiitt Htiverul punishmeius prescribed tiierefore, sucti 
puuisiiments when consisting of iinprisoiiinent or 
transportation,, siiall “ coitiiiience the one after tlie 
expiration of the other in such order as the Court may 
direct.'’ The Higli Courts of Calcutta and Hombay, 
1 may remark, have botii held concurrent sentences 
to be ille«ral 7 \V. It,, 59 Criminal, and I. L. It. 10 

Hum, i>. 251. 

• • 

In rnodilicatiou of the order of the Sessions ,linige 
it is oniered that the. sentence be reduced to sjx 
inontiis umier Section 218, to commence the one after 
the exi)iraiion of the other. 


7 
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ArPELLATE CllIMINAL. 

Btfovt J. W, Null, S»<iwr$, C.^, 

Jtulitial Comnuuioner, C. P. 

Criminal Avpial Na, 140* o/ 1891. 

D$€i(i$d on o/A D$etmh$r 1891. • 

Emprese vs. Dulsshu. 

• 

Farther enquir?/ which a District Magistrate may order 
• under $Sec. of the 0. F, Code is an additional investiga- 
tion of facts or a reconsUieration of the evidence hy the 
Magistrate vdiosc order is set aside or a new enquiry before 
a)iother Magistrate. There is siowhere any an tkoriiy for 
dlferenl Magistrate from the one who ongi nail y mdde the 
enquiry, taking the record of the evidence rc f orded hy the 
Latter, treating it as recorded by himself, laking a different 
viev) of the truthful ness of the witnesses, %vhost evidence had 
been recorded, and. then proceeding to try and convict the 
accused on that evidence. Held that suck conviction is bad; 
and that 6'ec, d-nj of the Code will not justify such procedure. 

L L It. X V (Jal. p. OOd 
Do. XBom.jrlSl 
Do. IX All. 2 >. 

Jpproverf and followed. 

In this case the accused was brought before 
Magistrate wIk) after inquiring inro the case (iiscimrged 
him. The District Magisttate^ acting umier Sec. 437 
of the Code of Criminal Procedure deci<ied to make 
further enquiry, took some more evidence hut it is 
verv doubtful whether that evidence was admissible 
and at any rate the District Magistrate convicted the 
accused mainly on the record of the Magistrate who 


• This was a criminal appeal from the decision in appeti hy 
the Commissioner Nagpnr Diwision. The niit was originally 
tried by the Deputy CommiMioner Chanda. 

+ 
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diftCliarged him, H* acteil undei the uotieifc con* 
fMred on htiu ttiuier Section 34 of the Cone of Crinnnal 
Procedure uud^pasWil a heutence iviiicli lequited the 
couiititiatton of tiie See«ionii Judge, liie Judge caiued 
fcOUie additional evidence to be tecotned on tuu points 
ami ttieti confirmed the sentence. 

The acciibed has appealed to this Court. It 
appealed to me doubtful iihethei the (ouMctioii could 
be upheld and I theiefoie uitected the Guvetnmenc 
IMeaner to appear in suppott ot it. 1 do not doiint 
that tne Dutnct Magistinte had iimki Section 437 ol 
tiie Code POMer to diitcr fuithci inqiiiiy or to maka 
iiiithei inqtiiiy himself. '1 hat a DiMiict Macistiate 
nas this ponei was tilled in this Cuiiit’s jiiigmcutin 
the case of Kill mess vs. Uaind.i\al 1 uu nut indeed 
agree in all the leasoniiig oi in .ill the comliisions ot 
that judgiiienc but I ngtee with ttie m ijunt^ ot the 
Full Jiench oi me Calcutta Ilitfh Coiii.r in the case of 
llatid.is J.anyal ts. Jatilalla 1. L. 11. C.il. JfV p 008 
in the decision oi the Judges oi the Buniba} lligli 
Coin t 111 Queen Empi ess r& Doiahji lloimasji 1. I, K. 
Bom. X p. 131 and in the Full Bench Killing oi tne 
Alhihabad High Coiitt in Empiess AS. Chotn 1. L. K. 
All. tX p. 52 1 think that tne turthet uiquin which 
the Distiict Magistiate ina\ oidei is in tne woids of 
J, Wilson ‘ an additional iinesiig.ition of ilie fails oi 
‘a reconsideration of t tie evidence nj the Magistiate 
‘ whoso order is set aside or a new enqiiii^ beture 
‘another Magistiate.’ But I nowheie in the Cone see 
any atithoiity foi a difierent Magistiate fAm the one 
who oxigilially mane the enqiiir}, taking the tecoid of 
the evidence lecoided by the latter treating it as re- 
corded by himself taking a diffeieiit view of truthful, 
ness of the witnesses whose e\ idence had been recoided 
and then nroceeding to tn and coinict the accused 
on that evidence. That is practically what has been 
done in the present case and 1 think the action of the 
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Jistrict Magistrate illegal atul the eoiiviction had. 
Section SoO of tiie Code will in no way justify such 
iroce<iiuv, 1 therefore set aside tt*e cdnviction* and 
ientence. If the District Mai;istrate still thinks that 
urtiier enquiry •Rhouhi be made into the original 
.'oniplaint, ne may direct it to be made or make it in 
i iegal manner. 

O 

A r P EL L A TK Cll I M IN A 1. . 

Hit/ors J, F, Kgqutre^ C. 5, 

OficKiting Jadtt^tal Oommt»»iQnfr ^ ( 7 . /*. 

Cuminul lievuton Ao. 55^ 0 / 181)2. 
lhcid€d <*n 4M Febfvafy 1S92. 

Empress vs. IhtWiijr^ Nuthia^ Mohbu, Ambaj lulsi and 
Laohmicfiand. 

The ivtevtion of the Lcffislofire itt not ihai a persmt 
vailed nponlo farnii^h seiurift/ bhoald he imnibhcd fornoi 
being able to do so, hui the sajtyvatd which the \Mnivity wah 
intended to jmfvide shoidd he provided hy his dilenthm in 
custody. *Ihe term sentence %n proceedings of Has kind i\ 
imjyroper aa wosjunnied otit in (h\ Circular En 15. HfhcthiT 
the provisions of the law for airing security are appli- 
oakU to minors, the third 2 >^'ovi^ of 8u. llS of the Crivanol 
VrvceduTB pointed out. 

Ho peracyk should he directed to he detain (d in a rc- 
formatory ^mply because he w unable to ftmiUh secu/rdy. 

I agree with the additional Sessions Judge in 
considering the order of the Deputy Cominissioner 

i f ■ 

o waa a criminal revision from ilie deouion of th** 
District Magistrate Seoni. 
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absolutely and entirely illegal. The boys affected by 
it have not been called upon to fiirniBh security and 
I agree with the Additional Sesbious Judge that even 
if this had been done and if in consequence of their 
inability to furnish security, an order of detention in 
prison iiad been passed under the provisions of Section 
123 Code of Criminal Procedure, such an order would 
not have been a “sentence of imprisonment.” The 
word “sentence” does not appear in that section and 
its use in the code is confined to orders awarding 
pcininhiuent for an offence or for wilful disobedience 
to the orcier of a Court. The intention of the Legisla- 
ture is not tliat a person called upon to furnisii secu- 
rity should be punished for not being able to do so; 

i>ut that the iate*iruard which the securitv was in- 

¥ 

tended to provide should be provided by bis ueteutioii 
in custody. The im'propriety of the use of the term 
“ sentence” in‘ proceedings of this kind was pointed 
out in para. 4 of this Court’s Criminal Procedure 
Circular No. 15. 

! think it rigiit to point out to the additional 
Sessions Judge that in discussing the question whether 
me provisions of tiie law for requiring security are 
iipphciible to minors, he seems to have overlooked me 
third proviso of Section 118 Code of Criminal Proce- 
dure. 

The order of the Deputy Commissioner directing 
the detention in a reformatory of ths persons whose 
case has been referred by the Addiiiofial Sessions 
Judge is set aside. 


11 
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not intended that the nrovisiono of Section 417 should 
be practically nullified by giving the High Courts 
powers of Uevision in cases of acquittal concurrent 
and coextenscve with the powers which they can exercise 
in such cases as Courts of appeal. 

Accenting the view taken bv the High Court of 
Allahabad in the case above referred to, 1 think it remains 
to be seen how the power of directing the retrial in cases 
of acquittals should he exercised. It seems to me that a 
retrial should onlv be ordered in circumstances similar 
to those in which it would he ordered in tiie case qf a 
conviction, that is, as 1 understand, when the trial has 
been radically and incurably defective, so that even 
the taking of additional evidence will nut suffice to 
put the appellate or revisionnl Conn in a position to 
dispose satisfactorily of the case. 1 can scarcely think 
it possible that it can have been contemplated that a 
retrial shouldtbe directed merely because the Court 
directing it differs from the conclusions arrived at by 
the Court which held the original retrial. It seems to 
me that where the only ground ‘on which an order of 
acquittal is called in question is that it is erroneous in 
law or in fact, the proper remedy is plainly that an ap« 
peal should be preferred from that order with the object 
of having it reversed. There can be no necessity of re- 
trying a case which has already been sufficiently in- 
quired into and I think that to order a retrial in such 
a case would be improper not merely as a matter 
•f form, but as unnecessarily harassing the parties and 
the witnesses concerned. 

In the present case the inquiry cannot', I think, be 
■aid to have been insufficient and the only ground of 
reference is that the order of acquittal was an order 
erroneous in law with reference to the evidence and 
even to the finding on facts arrived at by the Magistrate. 
I think that this is not a case for retrial, but for rever- 
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«al of the order of acquittal and I therefore decline to 
iuterfere by •reviaiou. 


Let the papers be returned. « 


APPELLATE CRIMINAL. 

Before F. Stcvene Eequire^ C. 

Ofictaiing Judicial Commiuicneff C* P» 

Cnimtnal renston 64 * 0/ 1892 , 

Decided on t2nd Fehruhry 1892. 

Empress vs. Ml. Kaxki, Sluik Ramson and 6 aiders. 

Before a conviction could be had under Section 3 or Section 4 
of Act IV of 1867, it should be proved that cards^ dice, tabien, or other 
inetruments of gaming ivere '^'kept or need for the profit or gatn of the 
person otsning, occupying, suing, or keeping the houseJ* 

Coujries can not be taken to be instruments of gaming for the 
purpose of Section G of the Act^ 

The applicant Kashi has been convicted under 
Section 3, Act III of 1867 of ow^niug a common gaming 
house. * 

The othv applicants have been convicted under 
Section 4 of the same Act of having been found in a 
common gaming house. 


* This was a criminal revision from the order of Mr. Vithal* 
Raw Magfistrate Ist Class, Betnl. 
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eeoaa Always to understana tmj^ 
in itaolr, but » puoishabilftj 
either in a comtnou gaiiain|r 
III of 1867 ) or in a pnbtle 
f'Acft ). 

IIMasMe. The fines if renlM^ai 
jljl^f b*te been realized mttit 
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APP£LI<AT£ CRISHNAL. 

I 

.Bt/ore ■/• F. St9v§n$i Eiquirit S* 

Officiattnff Judicial ContmiiiioiMr, C« F* 

Criminal Rufiaion No. 119 * of 1892 . 

t 

Decided on BOth March 1892 . 

Empress vs. Pearey and Nanhuo • 

The words “ the same ojfence^* in Section 3 of the Whipping Act 
( JVy. VI of 1864 ) are to be conetrued Uterally. An ojffenee fmnieh* 
able under Section 457 Indian Penal Code ie, there forif not the eame 
. offence** ae one vuntehable under Section 380 of the Code, The 
sentence of whipping passed tn adtiition to imprisonment under Section 
4$ 7 Indian Penal Code on an accused who teas previously convicted 
under Section 380 Indian Penal Code woe consequently iliegaU 

Obdeb. • 

* 

» 

The accused Piarej^ in this case has been convicted 
under Section 457 Indian Penal Code and has been 
sentenced under the provisions of that Section read 
with Section 4 of Act YI of 1864 to 6 month’s rigorous 
imprisonment and also to a whipping of 80 strines. 
It appears on the face of the Magistrate’s judgment 
that there was no previous conviction under Section 
457 Indian Penal Code, but that the previous convic* 
tioD was under Section 380 Indian Penal Code. It has 
been held by the High Courts of Calcutta, Bombay 
and Madras that the words “«the same offence ” in Sec* 
tion 3 of Act VI of 1864 ( which is the Section apidi* 
cable, and npt Section 4 as cited by the Magistrate ) 
are to be construed literally. An offence pnuishable 


* This was a criminal revuionTrom tlie order of the lUuil* 

dar and Second Class Magistrate Narsingpnr. 
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under Section 457 Indian Penal Code is therefore not 
** the same offence ” as one punishable under Section 
380 of the Code, 

The parl^ing of a sentence of whipping in addition 
to imprisonnient is thus illegal. As the whipping has 
already been inflicted, it would be a>niere mockery to 
set that part of the sentence aside and the only course 
open to me is to set aside the sentence of imprisonment, 
as the whipping alone could be legally inflicted under 
Section 2 Act Yl of 1864. 

The sentence of imprisonment is set aside, ^i'he 
accused Piari must be at once released. 
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APPELLATE CRIMINAL. 

* BM/or% J. F. Sitvena, Eaquira^ C« <S. 

Officiating Judicial Ctmmiaatoncr^ OT Pm 
Criminal Eevisiim No» 251^ of 1893* 

Decided on July 1892* 

Ml Pnikabai vs. Jagannath and Rajaram, 

In dieputes ngardino immoveable property under Section 146 
Cdde of Qrtminal Procedure^ a Jl/api«/raf€ has no junsdiefion to make 
ang inquiry as to poeeeseion, etiil Uee any final order unlees and until 
he ia saitejled of the likelihood of a breach of the peace, and that it le 
dbaolutely eaaeniial that the fact and the grounds of his being so satis^ 
fied should appear in his first order directing the issue of notice. The 
intention of the law is not to provide rough and ready way of righting 
wrong by enabling a Map t strata to exercise in o rude and summary 
fashion the functions of a Civil Court, but to prevent breaches of the 
peace likely to arise /rom aisvutee cencerning tangible immoveable ftro* 
party. 


Order. 

These proceedings are clearly bad from beginning 
to end and must be set aside. 

It appears that Mt. Paika Bai made some verbal 
complaint to the Deputy Commissioner, who there* 
upon sent her to the Tabsildar with an informal note, 
directing him to make a {peal ipquiry and to make a 
full report, if be should find that any criminal ofience 
had been cotpmitted. 

The Tabsildar then held an inquiry and submitted 
a report. 


* l^is was a criminal mbioD by the Depniy Commissioner 
of Nagpor. The snit was originally derided by the Tabsildar of 
Hagpar. 
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The Deputy Commissioner $fter referring to cer* 
tain mutation proceedings recorded an order nominally 
under Section 145 Code of Criminal Procedure. That 
order does not state that the Deputy Cotninisbioner i» 
satisfied that a disuute likely to cause a breach of the 
peace exists, still less the grounds of his being t>o satis* 
ified. It refers to the mutation proceeding'* and sets 
forth that it is quite clear from the admissiou of 
Jagannath Singh “ that he has not been in possession 
and Paika Qai has been. " It does not state wliac is 
the property in question. It concludes with a direc* 
tion that under Section 145 Code of Criminal Proce* 
dure notice issue to Paika Hai and Jagannath Singn* to 
appear in* the Deputy Commissioner’s Court “ to state 
their cases. ” 

The notice which was issued in pursuance of that 
order was of the vaguest nature and was altogether 
irregular and insufficient. 

Jagannath Singh was informed by it that some 
investigation had to be made in respect of his estate 
and rights , " that be should therefore aonear iu person 
or by pleader on the date fixed, and ** if he nad any* 
thing to urge in connection with his lights and estate 
he should put in a written statement. ’’ 

Both parties appeared by Counsel. Jagannath 
Singh’s Counsel handed in some rent receipts by way 
of proving his possesbion and disputed rbe accuracy of 
the Tahsildar’s record of the statement made by 
fTagannath before him. 

/ 

The Deputy Commissioner thereupon passed an 
order declaring that Paika Bai should remain iu posses* 
Sion of all the immoveable property left by Govind 

3S 
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Siaji;h and that Jagannath Si9gh and be for- 

bidden all ‘disturbance of that poeteeeiiii until ahe 
should have been evictedt , 

It does not appear even from the final order of the 
Deputy Goinmisetoner that he eoaaidered that there 
was any likelihood of a breaeh of the ^ce. 1 ooneur 
with the High Court of Calcutta in its long cntrent of 
rulings that a Magistrate has no jurisdietidn to make 
any inquiry as to possession, still less any final order, 
unless and until he is satisfied of the likelihood of n 
br<!hch of the peace and that it is absolutely essential 
that the fact and the grounds of his being so satisfied 
should apuear in his first order directing the issue of 
tiotica. The intention of the law is not to provide a 
rough and ready way of righting wrong by enabling a 
Magistrate to exercise in a rude, and summary fashion 
the functions of a Civil Court; but to prevent breaches of 
the peace likely to arise from disputes concerning tangi- 
ble immoveable property. 

The proceedings of the Deputy Commissioner are 
set aside. There is nothing to prevent him from re- 
commencing them in a legal and regular manner, if he 
thinks it necessary to do eo. In that case he will have 
to take eviiience and not to rely upon the Talisildar’e 
inqiiiiy and report, which cannot in the circumstances 
in winch ihey were ordered be regarded as an inquiry 
made under the provisions of Section 148 Code of 
Criminal Procedure. * 

Counsel for Applumt-^MuJivtc^ Kavmji Pleader. 
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APPELLATE CRIMINAL. 

9§/ors «/. F, StivM, Eigutn, C. 5. ^ 

Officiating Judicial CotnmitBiontr^ C. P. 

Criminal Bm$ipn No^ 313* of 
Dictdid on 20th July 1692. 

Empress vs. Patiram. 

An order iummnrily njeeiinp an appeal under the proneione of 
Section 421 of the Code of Criminal Bronedute, does not anifunt to a 
judgment mihtn the meaning of Section 424 and o/ the Chapter K/. 
A judgment under Section 424 of the Code impltee a trial. 

The eeeential difference between the rejection of an appeal under 
Section 421 and ite dtemieeal under Section 423 ie, that m the latter 
caee the appeal is dtevoeed of after trial, whereas tn the tonner the 
Court by summarily rejecting it refuses to try it at all, 

£rery order, however, paesed in the ewer dee of judicial discretion, 
should show on ths facs of u, the ground on which it is made* 

OliDEJi. 

This is an application for revision presented on 
behalf of an accused person whose appeal has been 
sunimarilj' rejected under the provisions of Section 421 
of the Code of Criminal Procedure on the f^round that 
the Appellate Court's judgment does not fulfil the 
requirements of Section 367 of that Code. It is urgeii 
that Section 421 must be read in connection with Sec* 
lions 367 and 424. In support of the application is 
cited a case reported in 1. L. R. 15 Rom. II. 

The sO'called “judgment" of the Appellate Court 
is ns follows: — “ Petitiun of appeal and record perused. 
The appeal is summarilj rejected. " ^ 

The first question is whether an order sumni.irily 
rejecting an appeal under. Section 421 of the Code of 


* This was a criminal reviaion from the order of the Assistant 
Sessions Judge Narbada Division. Tlie snit was originally tried 
by Mr. Eelkar Magiatrato First Closa of Chbiudwara. 
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Criminal Procedure is a judgment within the meaning 
of Section 424 and of Chanter XXVI of the Code. 

The ruling cited in sunnort of the application is 
apparently not to the point, for it does not appear that 
the case in question had reference to the*snniniary re- 
j<‘Ction of an appeal under Section 421. 'I'he Counsel 
who argued the* case sttoke of his client’s appeal as 
having been “ rejected, ” but on the face of the Magis- 
trate’s order, which is quoted in full in the ju-igment 
of the High Court, it appears that the anneal was “di>- 
niissed ” and “ the conviction and sentence confinned. ” 
Moreover the final order of the High Court was for 
the*' rehearing ” of the appeal. Tliere was no argu- 
ment and no decision as to whether an order passed 
‘under Section 421 was a judgment within the meaning 
of^ Section 424. 

There is, however, an Allahabad case which goes 
to support the contention of the applicant: the case of 
Queen Empress vs. Haninarain afld another reported in 
1. L. It. 8 All. .'iH. It is said in the judgment in that 
case “It is laid down in Section 367 Chapter XXVI 
of the Criminal Procedure Code tliat the jinigment of 
a criminal Court of original jurisdiction ' shall contain 
the point or points for deterndnation, the decision 
thereon, and the reasons for the decision;’ and by Sec- 
tion 424 of the same Code — a Section in the same 
Chapter with Section 421 and only three Sections after 
it, it is enacted that “the rules contained in Chap- 

ter XXVi as to the judgment of a criminal Court of 
origituil jurisdiction shall apply, so far as may be prac- 
ticable, to the judgment ofiany •Appellate Court other 
than a High Court.” 

With graat respect I must say that 1 am unable to 
assent to the reasoning that because Section 424 is only 
three Sections after Section 421 in the same Chapter, 
an order of summary rejection passed under the provi- 
sions of the latter Section Ts a judgment within the 
meaning of the former. Section 424 refers us to Chat>- 
ter XXVI of the Code, from the very first Section of 
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wliicli, that U Section 366, it appears that a jutigment 
implies a trial. Tiie Section begins with the words 
“ tiie judgment in every tried in any criminal Court 
of original jurisdiction and the words during tlie 
trial'* occur later in the Section. Section .367, on 
which the present application is based, ^gins with the 
words “every such judgment, ” thus referring back to 
Section 366, so that tne words must be taken to mean 
“every judgment in a trial in any criminal Court of 
original jurisdiction." Now it appears to me that the 
essential dilFerence between tiie rejection of an appeal 
under Section 421 and its dismissal under Section |23 
is that in the latter case the appeal is disposed of after 
trial, whereas in the former the Court by summarily 
rejecting it refuses to try it at all. 

In tills view 1 think that an order of summary 
rejection does not amount to a judgment and that See* 
tiou 424 has no application to such an order. 

At the sanie time I think that on general principle 
every order passed in the exercise of judicial discretion 
should show on the face of it the ground on which it 
is made, and when an anneal is summarily rejected, 
the order of rejection should state that it is made be* 
cause no anneal lies, because the anneal is time barred, 
because on a perusal of the petition of appeal and the 
judgment (or the record, if it has been sent for ) the 
(iinieal appears to be manifestly groundless, or as the 
case may be. 

In the present case it appears that the order of* 
rejection was passed after* perusal of the iietition of 
appeal and the record and it may fairly be inferred that 
it was passed because the appeal was considered ground* 
less. As the present application has no reference to 
the merits of the case, I see no necessity to interfere. 

The application is reje^cted. 

Counsel for Ac«used-—Mi\ Dillon Barrister-at-kue. 
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APPELLA.TE CRIMINAL. 

B§for$ J. F. StiVifis, E$qutri, C. 

Officiating Judicial Commiccioncr^ (7. 

Criminal Riviiion No^ 174* 0 / 1892. 

Dicidid on 1th May 1892. , 

Empress vs. Rewa Ahir. 

* VndcT Bcrnnd ^mra of Sertion 123 of the Crimmal Procedure 
Code, inhcn <? Mnijiatrotc orders « to tjitw scenrhyfor keopintj 

the prove fir a period eyveedimj orte yeai'j all that he covld do is to 
n irorravt direetiutj him to he detained iti j^rison pending the 
i-rders of tin: Court of Svsnoii*' end to send his proeet dings to that 
Cvvrt, It is ihvf) the duty of the Sessitats (\nirt to pass its own order 
on the prereetlt'ugs sidnuittrd to it, stating the period far wlueh the 
Court rupiirtd security to hv given and the petit, d for which the 
prisoner ions to he ituprihiiucd for failure to gue ahch securitym 

I see no reason to interfere with the orders which 
have been passed in tliis case, so far as the merits are 
coiicerne(i. 1 liave at the same time to point out that 
as regards form they are entirely irregular. The Magis* 
trate has seiitence<i tiie prisoner to two year’s imprison* 
inent in default of his finding seciiriiy and the Sc.s.sions 
Judge has confiniied the order. Ail that the Magis* 
trate could do uinier the second paragraph of Section 
123, Code of Criminal Procedure was to "issue a 
warrant directing him to be^letained in prison pending 
the orders of tiie Court of .Vssion, ” and to send his 
proceediiig.s that Court. It was then the duty of 
of the iies.sioiis Court to pass its own order on the pro* 
ceedings submitted to it. That order if properly 


* This WBS a criminal revision from the order of Mr. H. C’ 
Bobo Milgistrato lat Class and Extra- Assistant Commissioner 
Jabalpur. 
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framed, would not confirm " any order that had been 
previously made by the Magistrate, but would state 
the period for'which the Court required security to be 
given and the period for which the prisoner was to be 
imprisoned for failure to give security. The former 
period might be longer or shorter than that originally 
fixed by the Magistrate or it might be the same; the 
period of imprisonment could only be fixed by the 
Court of Session. 

I think that though the order of the Court of 
Sessions in this case confirming the Magistrate’s order 
of imprisonment is bad in form, it may be taken as 
practically equivalent to an order of the Court itself 
directing the prisoner to be imprisoned and 1 therefore 
do not consider it necessary to interfere on the ground 
of the technical incorrectness of the order. 


Application dismissed. 
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•APPELLATE CRIMINAL. 

Before J, F. Stevens, Esquire, C. 9. 

Cfficiating JuMeial Commissioner, C. P. 

Criminal Appeal No. 112** o/1892. 

Bedded on 20th Seplember 1892. * 

Empress vs. Kama Nat. 

Presumption arising under Section 114 0 / the Evidence Act from 
the 2iOHses8ion of stoten jiropcrtg arises only when the ^tossession is 
‘•fioow after the theft"* See iflvstration (ft) of the section, and the 
case of sShallch Mu, L L. It, 11 Cat. 160. 

PosscHsioH of stolen eattle, a year and nine months after the 
theft, cannot he taken o.s affording sufficient ground for presuming that 
theperson in lehose, possession they were proved to have been after the 
lapse of so tong a- time had committed theft, • 


The facts oii which the Appellant has been con- 
victed under Section 379 Indian Penal Code and sen- 
tenced h) 6 year’s rigt)rous imprisonment are that cer- 
tain buffaloes lH:lon<j;iug to tlie complainant were stolen 
in November 1 888 by some }H^rson or j)ersons unknown 
and that two of tliose buffaloes were sold in August 
1890 by the Appellant ant. another person. 

Now the presumption which arises under Section 
114 of the Evidence Act from the possession of stolen 
property arises only when 'the possession is “soon after 
the theft” (see illustration (a) of the Section and the 
case of Shaikh Ma, I. L. R. 11 Cal. 160. ) The question 
whether the possession is suffidently recent to justify 
the presumption varies according to circumstances and 
especially according to the .nature of the property; but 


* This was a criminal appeal from the order of tho Deputy 

CommiBBiouer fiaugor. 
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I do not thinlf that the possession of stolen cattle a year 
and nine months after the theft can be takbn as afford- 
ing sufficient jpround for presuming that the person in 
whose jiosscsslon tlioy were j^roved to have b^n seen 
after the lapse of so lung a time had committed the 
theft. I am therefore unable to uphold the present 
conviction. 

I have -to remark that a sentence of 6 year’s im- 

J »risonmcnt pas.sed on a finding under Section 37y Indian 
?enal C<xle is on tlie face of it illegal, for 3 years is tlie 
longest tonn for wliicJi imprisoument can 1x3 a warded 
under the provisions of tliat Section. To supjKjrt the 
sentence jassed in this case tlie finding .^liould ha\;e 
been “under Section 379 read with Section 75 of the 
Indian Penal C(jde. ” The charge was cf>rrcctly drawn 
ujj so as to include Secti<»n 75 of the Oxle and the 
finding sliould have beGn in accordance with it. 

The conviction is set aside. 
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•APPELLATSi CRIMINAL. 

Before J, F. SieHM^ EsquirCj 0. S! 

OfJiwtiwj Judicial Commmionery C. P» 

Criminal lieuiewu No, 407*^ of 18D2. 

' Decided on 2ith Svidcmher 1892. 

Emin*css vs. Sheolalsmj, 

Ilf (his disc the iipplivanf fMs‘ nyrrsfed under (he pruriso /*/ 
Section 114 y the Code if Criuihud Procedure. He upplinl to he 
rcf<H!<rd nu hoiL huf l/n‘ hii^frict Maijiutrnti in whose Court the rose 
u:/t,> jx udiu[f nfused to </</ ordcf for hail parthj ou the, ijronnd of 
<. epedii iLi'ij otot porihf (»e.roi<sr the oppcIlant'H pleader was uuohle to 
show nmj prori’^itfu tf the C»di under prhich hull eofdd he eloiiued, 
ill Id that intiley Sieiiou 4 'H* if the Code of Or iutiimJ Procedure hoif 
wiej (•( cfohio't tis (f rii/hf, tod viihj hif n person occased of o hallohJi: 
f‘i}, ,ir, , hrf, hii ' 0,1) other than a person accused if a. »/.(»//*■ 

hiididdo of('\ie>‘‘' ivh>' " /« ortCsied or ilctnincd withnul warrant hij an 
ofiieer hi ihanji '/ Police Sfntiony or appears or is bronylU hefore a 
CourC* 

It is ixfrimeiij uii.siifi. U, iruHt to a waryhial note of a sceiim as 
(jkiuj ii< fuU purpifrt. 

Tlie Apjilicant was arrested under the proviso of 
Sovtion n i of the (’(hIc of Criiniual I’n-cedun;. He 
ap|)lied to U; released on hail; but the District Magis- 
trate, ill whoMi (Jourt the, case .is at present jxtading, 
refused to pass an order for bail partly on the ground of 
cxjiedicncy ^iiid jjartly because the Apjilicant’s Pleader 
was unable to show any provision of the CVkIc under 
which bail could be claimed. 

Section 496 of the Code of Criminal Procedure 


* i'liis WHS a crimiutil revisioo from the order of the Diutricl 
Magistrate of Nagpur. 
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provides clearly that bail may be claimed as of ri^t not 
only by a person accused of a bailable offence (as the 
marj^nal note to the Section indicates) but by “any 
“person other *lhan a person cuxyused of a non-baUcMe 
“offence" who “is arrested or detained without warrant 
“ by an officer in charge of a Police St^ition, or appears 
“ or is brought before a Court. ” Apparently the Magis- 
trate was misled by the mar^nal note; but it is ex- 
tremely unsafe to trust to a marginal note as jpving the 
full puqxjrt of the Section to which it relates. 

As the A[)plicant is entitled to bail as a matter of 
right, it is unnecessary to consider the other reason given 
by the Magistrate for refusing it. 

The Maj^trate is directed to release the Applicant 
on reasonable and sufficient l^il. 

; rji; 

APPELLATE CRIMINAL. 

Before J. F. Stcvme, Esquire, 6’. S, 

Officiating Judicial Commissioner, C. P. 

Criminal Bevision No. 403^ o/18!)2- 
Bedded on 2ith Septemler 1892. 

Empress vs. Gangaram. 

The accused in this case was convicted under Section 07 of Art 
XVllI of 1889, of keeping swine in insecure enclosures; and bcii- 
fenced to pay a fine and alternative imprisonment. In addition to 
these sentences the Bench ordereH that the accused should take his 
sirine outside the Municipal limits within five days and demolish his 
enclosures, and in case of failure to comply with these orders pay a 
fine of one Jtupce per diem, ” 

Held that the orders for the removal of the swine and demolition 
of the enclosures and in case of failure to comply with those orders, 
the aemsed should pay a daily fine, were illegal. 

The accused has been* convicted under Section 97 


* This vas a criminal reviaion from the order of the Bench 
Magistrates 2nd Class Barhanpor. 
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of Act XVUl of 1889 of keeping awine in insecoro en- 
closures in disregard of orders which the Committee has 
given to prevent them from becoming a nuisance. In 
addition to passing a sentence of fine siRd alternative 
imprisonment on the accused the Bench has passed the 
following order;-*-" That he should take hfa swine out- 
" side the Municipal limits within five days and demolish 
“ his enclosures and in case of failure to comply with 
“ these orders pay a fine of one Rupee per diem. ” 

Neither Section 97 nor any other provision con- 
tained in the Act authorises a Magistrate to jmss such 
an order as that the accused should take his swine out- 
side the Munici])al limits and demolisli his enclosures, 
while the provisions of Section 97 relating to the im- 
position of a daily fine for a continuing offence has rcj- 
fercnee to an offence already committed at the time 
when the conviction is had, and ncA to an offence which 
may jxissibly be committed after the ooifriction. Thus, 
if an .accused jierson committed only on the lat 
September an offence under Section 97, a Magistrate 
sitting on the 5th September could inflict only a fine 
which might extend to tAventy Rupees; but if the accused 
wore proved to have committed the offence on the 2nd and 
3rd of Septemlier also, he would be liable for each of those! 
days to an additional daily fine which might extend to 
five Rupees. 

The order for the removal of the swine and the 
demolition of the enclosures i» set aside as having been 
made without jurisdiction. The order that in case of 
failure to comply with that order the accused should pay 
a daily fine of one Rupee is also set aside as illegal. 
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Before J, F, Stevens^ Esquire, C- 8. 

Oficiating Judicial Commissioner, JJ, P. 

Crimiual Iteoision No» 414*^ uf 1SD2. 

Bedded on 4:th October 181)2. 

vs. Thushu. 

The aremed in this ease wag treated hy ike Magistrate as a 
Jurcnilr. nffeiidcr mid in ^dare nf seattaclmj him to three or four 
isenthH' imjtrisonment and stunting hha to ** rtformafory for so short 
o jfieritat, he sentenced him to reeeirc fifteen on his back by 

/*•'.'// of school dccijjliuc and to pay a fine of Its. S. 

• 

ILJtf that in {fte first place the Magistrate tnas viistakcn in sitpm 
^ntsiioj that the aeensed could be th toiucd at o reformatttnj only for 
the i.eriod tf imprisonment to ichieh he might be sentenced; secondfy 
the. Magistrate was in error in sentencing the aeensed to be Jloggeil 
on his hachr; and thirdly, as under Serf ion 5 tf Act VI tf I8(i4 the 
;ni,tishineiit of whipping is injiteted on a jnrenito offender in lien of 
tinji other pvnishiHciit to irhlch he tnoy fttr such oft nee be liaidcA^ 
iiniie.r the Iittliau Penal Code, the scutcuec of Jine lu addition to whip* 
I'iitg tf tts illegal. 


Sc^^'(^^al errors appear in the judgment and sentence 
tlie Magistrate. He has treated the accused as a 
juvenile ollcnder and observing that the offence which 
the accused has committq(i is deserving of only tliree or 
four luoiiths’ iuiprisumncnt and it would be useless to 
.>eud him to a reformatory for so short a jjeriod, ho has 
siuitencod him to receive 15 stripes on his back by way 
of school decipliiic and to pay a fine of Rs. 3. 


rary 


This was a criminal revision from the order of the Hono- 
y Magiatruto 2nd Class of ilnjimon. * 

42 
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In tile first place the Maostrate wm mistaken in 
supposing that the accused could be detained at a re- 
formatory only for the period of impiisonment to which 
he might be sentenced. Seoticm 7» Act V'Of 1876 (iro- 
vides that instead of undergoing the sentence of im- 
prisonment which inay be passed upon him a juvenile 
offender may be sent to a reformatory and be there de- 
tained for a period which shall be not less than two 
years and not more than seven years. . 

Secondly, the Magistrate was in error in sentencing 
the* accused to be flowed on his back. This Court’s 
Criminal Practice Circular F 8 A explains that what is 
‘ meant by iuilicting a whipping "in the way of school 
deciplkio” is inflicting it with tiiat degree of severity 
which would ordinarily be used for school decipline, and 
not inflicting it on a part of the body other than that 
on which it would be inflicted in the case of an adult. 

Thirdly, as under Section 5 of Act VI of 1 864 the 
punishment of Avhijt{)ing is inflicted on a juvenfle offender 
"in Ueu of any other jtuuishment to which he may for 
such offence bo liable ” under the Indian Penal Code, 
the sentence of fine in addition to whipping was illegal. 
The ruling of the Bombay Court in the case reported 
in I. L. R. 16 Bom. 357 with respect to Section 2 of 
Act VI of 1864 applies equally to Section 5. 

The sentence of fine is set aside. The fine, if 
realised, or so much thereo&as may have been reali^, 
must be refunded. 





+ 
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APPELLA.TE CRIMINAL.* 

^ Before J. R Steeene, Eequire, C. S. 

Offlciaiing Judicial CommiBBtoner^ C. P. 

Oriminal Bevieion No. 377^ o/1892. 

* Decided on Bih September 1892. 

Empress vs. Padam Sing. 

77re accused in this case took a child of about 4 years outside 
the village, stripped him of his ornameuts and then when the child * 
threatened to tell his mother heat him. Held that the offence cchn- 
wilted was one of theft and not of robbery as defined in Section S90 
of the Indian Venal Code. 

There was, however, nothing to prevent the Magistrate from 
convicting the accused sepdralely of the theft and of causing hurt 
under the provisions of Section S85, paragraph I of the Code of 
OritH i nal 1 Wocedn re , 

A sentenee of imprisonment can not he added to that of whipping 
when it is thejirst offence committed by the acrifsed, and when a sentence 
of whipping has been carried out, it can not, afterwards, he enhanced, 
he.cause that would involve the execution of the seiileuce considered 
as a whole by two instahnenfs, which would be illegal. 

The case for the prosecution is that the accused 
took a child of about four years outside the village, 
sti’ipjied him of his oraaments and then, when the child 
threatened to toll his mother, beat him. The Extra- 
Assistant Commissioner who tried the case hold that it 
was one of theft, not of robbeiy, and on the ground that 
as it was the accused’s firsf ofiTcnco, he should l)e lenient- 
ly dealt witli awarded a sentence of fifteen strij^es. 

The Deputy Commissioner has referred the case to 
this Court, considering the offence committed to have 
been that of robbery and the sentence to be altogether 
inadequate. . 

I am not prepared to differ from the Extra- Assis- 
tant Commissioner on the law of the case. The theft 

* This was a criminal revision from the order of the Extra*- 
Assistaut Oommissioner of Saugor. 
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had been already committed when the hurt was caused 
so that it cannot be said that the hurt was caused in 
order to the committing of the theft” or committing 
the theft,” nor, I think, can it bo said that the hurt 
was caused in carrying away the property “/or that 
end. ” The offence does not tiierefore seem to me to 
amount to robbery as deiinod in Sectiim 390 of the 
Indian Penal C(^o. The hurt seems t^ have been 
caused for the purj joso of deterring the child from faring 
information against the accused and I think that so &r 
asjts connection with the theft is concerned it rests on 
the same footing as if it liad been caused an hour late 
instead of immediately after the commission of the theft. 
There was, however, nothing to prevent the Extra- 
Assistant Commissioner from convicting the accused 
separately of tlie theft and the causing of hurt under 
the provisions of Sc<ftion 235 paragraph one, of the Code 
of Criminal Procoduro and there is now nothing to pre- 
vent the Deputy Coitnuissionor from trying the accused 
or causing liirn to ho trie<l for the hurt in accordance 
with the ]>iovisiuns of the 2ud paragraph of Section 403 
of the Code. 

With regard to tlio inadequacy of the sentence I 

am entirely at one with the Deputy Commissioner. 

# # # 

« # # # 

I greatly regret that by passing a light sentence of 
whipping the Extra- Assistant Commissi<mcr has put it 
out of my power to awar^ a punishment of suitable 
severity. As it w'as the accused person’s first offence, 
I cannot add a sentence of imprisjonment to that of w'hip- 
ping and as the sentence of whipping passed by the 
Extra- Assistant Commissioner has been already carried 
out, I cannot enhance it as a sentence of whijiping, be- 
cause that would involve the»exeeution of tl:e sentence, 
oonsidered as a whole by two instalmeuts, which would 
be illegal. 

Let the papers be returned. 

>Q^--»;Q«agacai " I 
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Oriminal Bevidon No. 412* of 1892. 

Decided on i$th October 1892. 

JBmpress vs. Mulchand Pemroy. 

In this ea$e a proclamation was issued under the provisioni of 
Section 87 of the Oode of Criminal Procedure requiring the alien* 
dance of the applicants on the 28th September 1891. They did not 
appear on that date and an order was then passed for the attachmedt 
of their property under Secitori 88 of Code. They appeared before 
the attachment was effected. Held that as the attachment of property 
made under Section 88 of the Code of Criminal Procedure is intended 
to enforce the attendance required by a proclamation issued under the 
preceding Section, lit is illegal to wait till the period specified in the 
proclamation has expired and to order attachment because the proclama* 
tion has not been obeyed. 

It appears that oa the 22nd August 1891 a pro- 
clamation was issued under the provisions of Section 87 
of the Code of Criminal Procedure requiring the atten- 
dance of the pesent applicants on the 28 th September 
1891. They did not appear on that date and an order 
was then passed for the attachment of their property 
under the provisions of Section 88 of the Code. They 
appeared hi' fore the attachment was effected. They 
afterwards u])]>red f<nr..tiiej51ease of the property; but 
their application as refused. It is unnecessary to notice 
the subsequent histoiy of tiie case. 


* This was a criminal revi^on from the • ...j in appeal bj 

the Additional Sessions Jadg’o Nerbada and Jabalpur Divisions. 
The suit was originally tried by the District Magis^ale of 
Narsingpnr. 
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It is* clear from the concluding paragraph of Sec- 
tion 88 that attachment of property ^nder that Sec- 
tion U intended to enforce the attendance required by 
a proclamation issued under the preceding Section, 
tiiat is attendance within the time specified in that pro- 
clamation. It is therefore illegal to wait till the period 
specified in the proclamation has expired ami to order 
attachment because that proclamation* has not been 
obeyed. In the present case the Magistrate has gone 
even further and has refused to release an attachment 
^hich was not made till actually after the appearance 
of the persons conceriieii. 

The order of attacliment passed hv the Mnsfistrare 
IS fcct aside and it is ordere<i that the property attached 
thereunder be forth wiili released from attachment. 

Counsel for prosMitimi — Mr. B. K. Bose, Govern- 

ment Advocate. 

„ for Defence — Mr. Dunja Prasad, Pleader, 
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